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A XY ZOREEPIZH D CISG DFRE

A XY ZAOFREHRIZH D CISG DREE

(The Problems of CISG on Non-Ratification by the U.K.)

I. i

PRI 7 e — S AL N ERE T B BURIZEB W T, T CRaEs | & B 2
X 25 OFHIEFEOREICHL L2 e B0 e W) IERRMT 5 L1,
FNHEHET L EERTEOBERNER S N>od D, Tiud, BRNFEICBT 5k
R D SERIE DS RA BRI B — T & 0 | F TN 5 2R RE R EIC
EVREDO—DOTH LY, LWVIBBPIBARKE LTHFETI00THS 5, Bl
BITIEZ 5 LIEBBITERINZ T T < | R0 - r— e 20 g BB & Rep &
DREEBI S 7 o — VBRI T TV BB, e < & b RREICET 2 Ao
—EKMETOR—IT, ZOXEENSDHE TH D, [EBRAY725E % (international sales
law) i — ORI 2B 2 Tl <. EOMRFHIBEIZ 1932 FE I Y EINO
UNIDROIT (FAVEHME — E ) AR LA TEY . ZOKEE LT 1964 412 ULIS&
ULF BARINTNDY, ZOFEMNIEZEOH, BEHI LRE Lo, BB E
N9 rEHTHY, ZDOBRGE M LIgnoTe, DT ORI DOV TEFITEFIIIC
FRED L= 3R Bt L7z, B L TV DY, MERIT—EDE#HEN/DH Y, Z0
FRIED B PSR EHENIREV, REHIRICE S B B EAINET 2 80 AR LLIAT O REH]
Tl olol=, AMEEI 7 B RS RE ORI 2 5 7o OMmFHEER PRk S h i
BHITRE W,

1 Gerhard Schroder, Sieben Chancen fiir mehr Wachstum in Europa (Seven Chances for More Growth in
Europe) , Handelsblatt (F.R.G.), Oct.26, 2005, at 5, official text available at http://handelsblatt.com/politik/
deutschland/sieben-chancen-fuer-mehr-wachst um-in-europa;8093 71 . (22 Pace Int’l L.Rev.145,146(2010)).

2 Nathalie Hofmann, Interpretation Rules and Good Faith as Obstacles to the UK s Ratification of the
CISG and to the Harmonization of Contract Law in Europe, 22 Pace Int’l L.Rev.145,146 (2010) .

3 1964 fE~— 7 EBRE) EE ST B — 450 (ULIS) 36 K ONRIZKI D RNLIZ RIS 2 2649 (ULF) , #¢ili
[HEE 1964 £ ~— 7 [E| BN PE ST BUHE — 145 | EIBGENTIEH 30 %5 (1969 4 5 11) 3-139 H,212-222
HZH,

4 FEME, B TEIEBICBIT S — ke —& V7 hu—] ARESFLUER JAFTAB
55 47 5 69 H (2010 4E 3 A) B,
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TR BEF

— R & LT, A EOEHFNZEMNEOMBIIZ BV CHIERE. HIFl, s
IZEBWTESNCEBE 2 EHEZ ST 5 2 L ITEmBNTH 5, L9, ULIS&ULF
DBEFNIREDIRIRIZZ < OBERNBHZ 2 LD, RIS R T OMEME
DE L IRNoT2 T ERKREW, 5 ZIRKEEE L GATT OFFLAIZ K 5 B b~ D
N5 BEIBNIHEIMERNC & o 7228, FIREREC L B 35EE & O IXIEE A
E< BHEDBBEENIZEES N TV AR ETH Y, E-BEHIE— OB IR R
EFESIZIRE SN DM F I 2 7o, F D7 DRI R IEH B O LB S < 72
<L BRE SN HFBRR RIS T B W T, FEE R A OEHA RIS IR AR S h
TEY, 9% LIRS S b ICHISM TR D 72 < | BRE O3RN TR T E
REHTITON TWEREN T LZHERTH D, LB TS, D%, ULIS&ULF
DPFFRRIEOEIN % KBRIZAED L, T OEEHNEIL, UNIDROIT (FAIEHE —[E
Brlh=z) 7> > UNCITRAL (ELE ERERG IR G HER B ) ~ & 5l & fkAvhu, 1980 4F CISG 73
SERK. 1988 AFIZHEZN L 2011 4F 9 A BLAETHEUE - BARENT 78 » H & 720 | JotEEIT
IRIEHAE - IIA L CWBHLRD D, BEMICHERPILTVD, L2 THHI, £
DHCHEE THEUE - BRI L TR WBISE & L CUHEE T, bME & A F U ANZ D%IHE
ELTET LT, DAEIT 200948 A1 HICTI ZBHDEE LTHIL,
Z DT HBIFE CISG ZHUE TR L TORWIEEEIL, A XU RRT A LT v FED
—EBDOIHE 2o TWDHDNEIRTH %8,

AFETIX, A XY R 2011 45 9 AHIFE CISG ZHEUE - BR L TR FEHIZ-OW
TEET D, ETA4FXYRE CISG L OBEFRERRIIFNICIRY KD . CISG ZEIR L
TR & SOOI % Bl i X DD CISG D& #HY B, ZOIRFIEIC oW
T %, BARICIE CISGICHESN TS “ 2D HERY BiF, 8145, #
—ITIE, BRRERIC L 2 AR OBE (55 25 4=, 5 49 £5E) OIEKE L KEEEOH
EIZDWT, BRFT 5, 5 ICiE, [F333E (good faith) OHLE (B 7 &) NAER L OVE
RTIEICEE T 5 KL E & SCkEEEOfEIC OV TR - gt 5, U EoRK

W

Ulrich Drobnig, General Report: The Use of Comparative Law by Courts, in The Use of Comparative
Law by Courts: XIVth International Congress of Comparative Law 3-21 (Ulrich Drobnig & Sjef Van
Erp eds., Kluwer International 1999) .

6 HRMEM & LC, UNIDROIT &) BRINH LD EE FROMB Ch o7 2 &, BN
SEREAELISEZIE, DR THD EEFIIEBEZ TS,

BlZIE, FEEEREERED S D & LT GAFTA (BHIRG15) . FUMSE, £ 5 L7z 2MAIRG] % Wi
NHEXET L b0 L LTEHBEEGEE, il LR, WRAREMIR, 1 vad—a X0
EERRE B B3 2 RIS S Tn 5,

% DAl Portugal, Malta Z£ 723 %

(http://www.uncitral.org/uncitral/en/uncitral_texts/sale goods/1980CISG_status.html.) ,
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A XY ZOREEPIZH D CISG DFRE

R7e R Z R 2 2 &2k Y, BIATO CISG EA OAREHIRIEIZ BT 2 585 & 1
W, SHOYECHER - EAOFME L0 BARMICHAEIZL T &2y, Bbhic
TIE 7 e — SV PaIREHZ B T 2R IERAI E WO BLE NS CISG 721 T <
PICC 25 IEBEREI S R 2 & e L 0 AT B DEE L, fFENAEME T%é
mbuonﬁ%&m%iﬁwﬁmmﬂibw & BB TN E 2V, Afg Ok

BIZIIwo@E) Th B,

A4 F Y RZBWTIE, BEWNETH 295052 E 15 (Sale of Goods Act 1979) <2, EQL@‘
5 XE RN ET 2 HBIENER SN TV D, CISG %O ERESHOHUEC
I Z BB DR o TR IR b K E R TR & B 2 b, BIfE :tab\f%;
CISG DOREARDIRFEM G LHIEIZE > T D, A4 F U AENIZBWTIESARO Z
ETIEH DN, EHRIRICKIENIRA R TH Y . 7 a— LEBENIZB W T HE
%T%D W 13 ERREE DT B D L DI, ARHR OB E B EG | 0%
T DL EMRIBICH LG L TWDFIE S REL,

—ﬁ?ﬁﬁ@ﬁu~vVMMimﬂﬁﬁﬁﬁ&ﬁﬂ@mﬁﬁo%ﬁﬁ%&mi@\4
F Y REFABEIR L 00D BT F Y ADMRFESHAFTA CISG 12572 F6 & 74
LNDEITRVOOHD, TOTOEROARITH)H D BT CISG DS
REME L SPARWMBHER L D0dH 57, CISG (2T 545k, Met, WD
AEOBMEIZH D ENRDTEA S, 77— VILRERGIOBUR &V 5 EFITRE S, F
FIZBT DA XY AEANOHBIFEIZL T HHFECFEOSTHNG, BB TH D
EFETIEND R NAY, CISG BHR OB & 3R & [ KAE A 3 5, CISG X4 FH HIR
BDRFAE L TROLNTEY , FYFEHERME 2 OIS Z &I HERN FIHETH
L7, FIRROFE S ED, NEH THRFT 25 2 & OEITRE VY, itﬁm
— LD ERIT IS T DB IRE I BRI~ DB OMER LW D Kb b, A F U R
S TERIRBERTH Y . CISG (2B B AEmE 72 7 hﬁbhé_&Wﬁimet
72 LRI T E B BAARAY 22 R H BRI BMR T2 b D ThH b L B v & RIS i ED
HWTHDHT=D, CISG OEIUIAF — T A Tho> T, @R ESRICED HOTIER
< HHEF O BRI B EB O BN E AR T  REt a2 i s B L 1
%, O, FEIZENAREN LV AFIIED)C© X 2 RE 4 Ml - B - 57
LEEAH LERD, FO—UEE S PILAISIBIC B DI R, B EE
T LA BB et A T D T 0 OGRS LT, CISG (2B 2 iliE Dfk#E,
EWNSMC BT 2 MBI BT DS MR, 2 OEMAIZOWTIFFET 2 2 & DMy - T
BTH REICLsTHREZ L EOT X MAEELESICT 5D X 5 pgis | Ok
EBRA D ENEHEROKEI TH D, BLEMRFILS - REFBEEENATY R 7 E
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BEOBLAN D BERIICHRETT 2 NEIT SR TH B2, T OFE & U IR iR
EHED LT LIZX Y X0ERE LI & U TR aR ANt s h 5 Z &
IFE LW, B EFSREOLEL— L OB L OEh~DOB N (E) A2 5 2 &
I E LV, ZTOTHA F Y AOREKNZ CISG F-IUL, —DDIHFE VI TH D |
BERA XY ZADEHRARMOEREE CISG SRS, LV ARELEARICTD
Z L RRENREEREIG I ORBICRELS FETHHLOTHLEEZ D,

I. £¥Y RE CISG & D%

1. FESEARGRE & BUIR

A XU A% CISG DIFR TH 5 1964 4E ULIS&ULF OHAEETH 0, E/-FEHACE
CISG DFLHFS T ORI 7e 5 % T2 LTV D1, ZD 7244025 CISG £:41
WZBIE R LTV 2o TidZe <, CISG AR 49T, EAMFEORIRKREZ LIS
BT D, &V T RBUK (policy of wait and see) & & > T\ 2!, D%, EEE
GRFETHLKE, A—2 FZ VU TEBIOEU O%< OEDER LKL 1989 4
BELON997 FATiE, A ¥V R E G PEZES (Department of Trade and Industry) 1% CISG £#4R
BT DEEER OB RAZRD DA EM L TWD2 S ITHHECER TH Y . BHR
FREDOAA RENTTHEIRLIZIEI NI, EVWIFERTH-728, EEICA XU A
OYFTEFEIZBET DHEREIC BNV T S IR ER R b ONRL A b, R
AT THRE~OEHE T NH LN, Lo LZOBERITA ST, SR T

9 HBIEDOHUEE T, e[ & Gambia O # T % (http:/www.unidroit.org/english/implement/i-64ulis.pdf/) .

10 Bruno Zeller, The Development of Uniform Laws-A Historical Perspective, 14 Pace Int’l L.Rev.163,
168(2002) .

11 Barry Nicholas, The United Kingdom and the Vienna Sales Convention: Another Case of Splendid
Isolation?, Lecture at Saggi, Conferenze e Seminari, Centro di Studi e Ricerche di Diritto Comparato e
Straniero (Center for Comparative and Foreign Law Studies) (Mar.1993) (Austria), available at
http://servizi.iit.cnr.it/~crdcs/crdes/frames9.htm.

12 Department of Trade and Industry, United Nations Convention on Contracts for the International Sale
of Goods (Vienna Convention) : A Consultation Document (1997), available at http://bis.ecgroup.net/
Search.aspx.

13 Alison E. Williams, Forecasting the Potential Impact of the Vienna Sales Convention on International
Sales Law in the UK, in 12 Review of the Convention on Contracts for the International Sale of
Goods (CISG) 9-57, available at http:/ cisg3.law.pace.edu/cisg/biblio/Williams.html#3.

14 5 21X, Carole Murray, Schmitthoff’s Export Trade: The Law and Practice of International Trade 853
(Leo D’Arcy & Barbara Cleave eds., 11th ed. 2007) ; A.G.Guest et al., Benjamin’s Sale of Goods 4-26
(7th €d.2006).— i CERIRT RE TH D &\ ) fadi I B TEREEE T 5 STk & 7 5 41 5 (Joseph
Chitty, 2 Chitty on Contracts 1291 (Hugh Beale et al eds., 29th ed.2004) ) ,
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A XY ZOREEPRITH D CISG DRE

B ORFRTBENSRETH H L FZ HIVTUVAS, 2005 42 A 7 HOKBEREZBW
TA XY AZGPEEED Lord Sainsbury 623, 2 Fhiz b o055, HIEEER
B EOHO BT X 13 TR 5T, BLEFSIZIW T H 2 ORHEIFEmRT) 225
FEAHITNZRNWT LSS — R G 3EFH G 5 EEROMENTELFE
DEAREFIA~OF RS H 503, FEREETCEERNEICBT 2 FEAHGERD D O Rt
HARTA S, RANRTHENEA THRVBEREICH S, LE525THAI, D
BRHNZOWTLLR, BEREZHTHETZ,

2. CISG HRIRA~IH MY 4

BARIC 2 ERIIEE S 0 . T —o2id, BREHHOMER OB, 32
KRR (contract avoidance) DHLENA XU AW LFEEEE(SGA) XV & CISG D NF
DOBELERFHE TH D72, FFIZ commodity 72 H"OFRIZIIARHE TH D, EWVWHE
MW DHY, T, CISG 54 25 =B L1449 FRICBIEBUEN H U | FISHE TIERAMER
ORHHEEM: & L CHEKZEM (a fundamental breach) 2 ME & LCTW5, T ORE, JEH
SGA 2BV TV 5 52417 /L— /L (perfect tender rule) (255D < ik 72 i B —
PERENTND 120, A —BOBROTGIMEIRITILEBRIE S Th 2575, CISG Tiddh
B OFBHDSIERKINFRIR EN DA H D720, BRMEERDEFEZ RO LIz vy,
EWSRIR EOREN H 57, F 7 RERICHER LOREG S LT ARBIERIZ OV T,
CISG Tl 66-70 FKICBIHEBEN B 228, Y5O ERME| &M ThH D ICC D
INCOTERMS D45 ZA BN T H £ DERBIORFIC SO E TR SN TV D720, &
DFFIROFEEEIZ OV T HBENRH D, LWV HZ,

15 D4 F5, HIEIX Department for Business, Innovation and Skills (BIS) ,

16 BAERN A FHEZICONTIIRO Y A R O3CHk%E S, House of Commons Information Office,
Parliamentary Stages of a Government Bill, Factsheet L1 (2010) ,http://www.parliament.uk/documents/
upload/101.pdf.

17 Sally Moss, Why the UK has not yet Ratified the CISG, 25 J.L. & Com. 483 (2005).

18 The Hon. Justice James Douglas, Arbitration of the International Sale of Goods Disputes under the
Vienna Convention, available at http://cisgw3.law.pace.edu/cisg/biblio/douglas.html.

19 Commodity sales & 1%, —fRICERBENERSCRENFEOE ~RFEMOTHE THY | ZTHED
LA AR b D2V D, PLATEIMRH, N, 7 =7 5% 5 5 (Bruno Zeller,
Commodity Sales and the CISG, in Sharing International Law across National Boundaries: Festschrift
for Albert Kritzer on the Occasion of his Eightieth Birthday 627, 628, Camilla B. Andersen & Ulrich
G. Schroeder eds., 2008) ,

20 Michael Bridge, 4 Law for International Sales, 37 H.K.L.J.17,40 (2007);

21 Id.at 22-23.

22 Guide to CISG Article 67, Text of Secretariat Commentary on Article 79 of the 1978 Draft, available

(=}
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TR BEF

F7-—J5 T, CISG O 7T FITHE SN TS [fE#HE (the good faith) | ZH <5
FRFIZ DN T TH D, &9 LIMERIEKRIEE T TH 208, Fekikicizdb v
BG83 7205, PLED IOV TEE 3 ETHRETHZ LI L, ETIIFEICBY
TA XY ATCISG BB LooH HHRITONTHTNE 20,

3. A XU AD CISG 2 HHEH|

—IRIZIERIEREE OFHIL, KEEEFEE OFF] & Heie LT 7 <, RRCIORIER
EOFHIFTA B ESO b O AR5 Z LITENTHY . T—SRTDIERICE
WTIE, BRERUER BRI LG AICRE SIS, EWHP, BUT., ORI
R TDNETZ,

J2[E @ ProForce Recruit Ltd. v. The Rugby Group Ltd. F%*Cix, BI/RMYIZ CISG &
UNIDROIT Principles of International Commercial Contracts (PICC)IZF K& L7z, LLF,
FEERICOWTIIRICHR R,

ProForce fLid, 4 ¥ U ZDEMAMNEZETHY . &AL MUESAED Rugby £ & AT
DRI LRI OERZ 2 FOMM TR Uiz, EE ik, TAMISIC BN 7 HifT
(preferred supplier status) | HNI2SB/R SN TR Y | AEHIL, B2AERZE (the entire
contract) T ¥ | LARMIZ AR L OER CRUEE LIEFHAEZO T X TUITEET D
(supersede all prior representations, agreements, -+ whether oral or in writing.), & &> 7z,
B BARE L T8y A #&. Rugby #Hid. ProForce & O TIRIL SN D MM EIE 2 D
WM EAT 9 72, MO NMFR24E L WM & bh Tz, % 2T ProForce fHid, A4
D& BMAEADO AMBEEICOWT S, BERICHR T & TH DY, LFRL
FFZ 72, —J7 Rugby fhiZ, @& OEMRIZIT S (in its natural and ordinary meaning) A
M SER 2R /AT ) OSCF 1L, FZERY 72T (commercial advantage) % 78 H3L TV
LEVNIBOT, 9T HEBITRV, & L7, ZHUTH L ProForce #H1%, Rugby

at http://www.cisg.law.pace.edu/cisg/text/secp,,/secomm-67.html.

23 7 A YU 5 UCC § 1-201, § 2-103, Restatement (Second) of Contracts § 205 2B\ CHA S D
BETHY . ok, Mz DR WERF R BIEMICHR T 5, L0 F ) 2 MR T
bD LS, FELITROIRS M, AR TE [HORBAED B (35 2 B0 J 101 7 GRRtRE
HiRR 22, 1985 4F),

24 Monica Kilan, CISG and the Problem with Common Law Jurisdictions, 10 J. Transnat’l L.&Pol’y
217,218 (2001), available at http://www.law.fsu.edu/journals/transnational/vol102/kilan.pdf.

25 Ulrich Drobneg, supra note 5, 3-21

26 [2006] EWCA (Civ.) 69.

27 Id. para. [14].

28 Id.

(6)



A XY ZOREEPRITH D CISG DRE

OYFE L ORI L D & Rugby FHIFE 1T, MOSMITESL L CAMIHEIKN 27
5% % ProForce f~5-2 . 85 12, Rugby fLOfE ~» BRI AET 5 MM ik T
% & 5 ProForce #E~GHRE 2 5.2 2%, LW FHEAD LFIRLIZ, LPLE
ZE1EBE (High Court) 1%, ProForce tHIZ 4 FHE D LIRTOR WA FEMLE L TR D HER]
W72, At FBAe TR TH D, LW L7, ProForce #LD¥ER % 5% 1 F CHERTE
FHIFT (Court of Appeal) IXFRZEIEBED PN 253 L, ST 5 Fm L 72 - C
WAHLEIZOWTHSFFOBEXZ IR T D X 5 FEREMIFE LI, fix OFREN2
STzt Arden HF X, BUEIEDGRO TV D HEFH L 0 HEK U CERIRIZ D Rkt 5
W72 2BRTIE, EOREFRBIENS NI L 72 D O HEIZRARD 2 NN H Y | ZKIE]
R E PR LSRRG B LHOLE DI THIRT 54 ¥ U 2 OEHBIFERF NIRRT
RETHY, ZOHHEL LT, UNIDROIT EEEpHFZAEH] (PICC) R CISG DHIED
BEICTHNERD D, & LIZY,

A X Y AZBWTH, Reardon Smith Linve v. Yngvar Hansen-Tagen S5 53228 C
ARV 72 < TR S D Z L1372 < (No contracts are made in a vaccum) . RS |
BN T, 20 B 5 SUR- 522V T A1 D & TH 5 (should know)
EVIIBRADNH TP, ETeA XV AEITRERGIOFREEZ L L, WO T R L
ROHEOMFEMAMESELLDOTHD, LWOY, LI ) LEERBERTIE
<, TRICZBIIRER DO THY | BEEDONHLEL I 2D TH LD,
AEFHE L CERICHHINTZREE LS OLPANETHY | ZiLd BRITHER L T
WETDHILOHLNPEETHDL, LWVWIBEROGMIMAELET DY, HELIOERIC
DT h, REOLEXS AP EZ TRILCHET 2 Z LIFREEETH Y, BLE
IZITBEBR CH - 72 D B O FREZEZ OV T, FFEDIFEIR 2 3 2 LEMRA U % Al
PED B B, FRCIEBRRGIRG I W TR ZORITHER - b L TWbH 7, LD
FMRILTIR R AR AR TIEZRND, LD, 2D, EERMY 27 A A b Th
% PICC %X° CISG IZHIE SN TS L 512, YEHEMORURZDHRDOITAEZED

29 Id. para. [19].

30 [2005] EWHC 70 (Q.B.) (Eng.)

31 Id. para. at [57]

32 (1976)1 W. L. R. 989 (UKHL) (Eng.).

33 Id. subsec. Judgment-1.

34 J. Steyn, Contract Law: Fulfilling the Reasonable Expectations of Honest Men, 113, L.Q.R.433,
434(1997).

35 Prenn v. Simmonds, [1971]3 All E.R.237, [1971]1 W.L.R.1381, 1384-1385.

36 Gerard McMeel, Prior Negotiations and Subsequent Conduct-The Next Step Forward for Contractual
Interpretation, 119 L. Q. R. 272(2003).
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A EF

B 2 FHE S LSOOI 20BN H DA D L) BRANIFELTETY

DY, b LA F Y AP LRI EET 2 O Thiud, REEOSTICBNTE

TEFIMVA D LR THS D LV IFERLALND™ BET % PICC & CISG

DRE LN T D,

Article 4.1 of the PICC

(1) A contract shall be interpreted according to the common intention of the parties.

(2) If such an intention cannot be established, the contract shall be interpreted according to
the meaning that reasonable persons of the same kind as the parties would give to it in
the same circumstances.

Article 4.2 of the PICC

(1) The statements and other conduct of a party shall be interpreted according to that party’s
intention if the other party knew or could not have been unaware of that intention.

(2) If the preceding paragraph is not applicable, such statements and other conduct shall be
interpreted according to the meaning that a reasonable person of the same kind as the
other party would give to it in the same circumstances.

Article 4.3 of the PICC

In applying Articles 4.1 and 4.2, regard shall be had to all the circumstances, including
(a) preliminary negotiations between the parties;
(b) practices which the parties have established between themselves;
(c) the conduct of the parties subsequent to the conclusion of the contract;
(d) the nature and purpose of the contract;
(e) the meaning commonly given to terms and expressions in the trade concerned;
(f) usages.

Article 8 of CISG

(1) For the purpose of this Convention statements made by and other conduct of a party are
to be interpreted according to his intent where the other party knew or could not have
been aware what that intent was.

(2) If the preceding paragraph is not applicable, statement made by and other conduct of a
party are to be interpreted according to the understanding that a reasonable person of the
same kind as the other party would have had in the same circumstances.

(3) In determining the intent of the party or the understanding a reasonable person would

37 Id.; Donald Nicholls, My Kindgom for a Horse: The Meaning of Words, 121 L. Q. R. 577, 583 (2005) .
38 Nicholls, supra note 37, at 583.

(8



A XY ZOREEPRITH D CISG DRE

have had, due consideration is to be given to all relevant circumstances of the case
including the negotiations, any practices which the parties have established between

themselves, usages and any subsequent conduct of the parties.

LLE®D PICC & CISG OBEMN D, WHAIE bICFMHRIZI VTR, FBEIT
FBO—HIFED Z & MAEDET TOEHMNMREZHE L TRY | FEnvE
e & SRR FE A H 3 5 BRI, YFRE ORI L OB % 01T A%
ST L EBRHEINTND, T 9 LEFEEBUEOEESMEERS | OfFRO FHi Th
Y (reflects the current prevailing trend) , KL L OTKIEN LR DA X T —4—5
BERHDY, L),

O LIZBUEDMRIZE 20 | A ¥ U AR T 5 CISG BUED B —HA IS
& WEZBWVTHRF L THEZL,

M. CISG DiR#Et

1. ZFMERICEIT 5 [HR72E K (fundamental breach) | DFERIZ-DOVWT, BIEALE
DFIUTR DY,

CISG Art.25: A Breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract unless the party in breach did not foresee and a
reasonable person of the same kind in the same circumstances would hot have foreseen
such a result.

PRl “fundamental breach” OfFIRTH D | —KITIFEN TER L FHE)EITT
RN LD, BHEBNOBITRERICH L CEOREDEEL 2 | ERMEE HOD
2 EVIO MK TH D, b LEDE 2 D EBORENKTHIITRNZMIRT S
TENTE, TORENRKICEL RV, LRI - B SNAUZEEO A MRER T 5 2
LiFTET HERBETHETS, LWIHILDTHD, HKETOWDWYS condition
7> warranty 23, &\ D iR BT & 2% YR STOPRRIL, ULIS 25 10 5 THh 57,

39 E. Allan Farnsworth, Interpretation of Contract, in Commentary on the International Sales Law: The
Vienna Sales Convention 95-97 (Cesare Massimo Bianca & Michael Joachim Bonell eds., Giufree 1987) .

40 G. H. Treitel, Remedies for Breach of Contracts 167: The basic idea behind the distinction ...reflects
the principle that only a substantial breach fives rise to a right to terminate’; breaches of contract
which do not or only slightly harm the other party could thereby be grounds for avoiding the contract,
e.g. in the case of breach of the implied condition that the goods sold have the characteristics
described in the contract of sale.

9)
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PLbEnG, BRNERIC L 282 EORE, THNFRETHo0h, IR
HNEDL ARG | DGR E ORRE DB A B 2 72D, & 5 MEHIET 2 0 < 5 fiftR &
%%, BEWGNIHBT 2REBLOHEDOVHENLER L THETZL,

FEOHE, FMOBELMN, FBWS L IXEBINICATRERGE . V0¥
REMFEOLE Z BRSBTS BT D51 LG e, ERAEKEN LD, £
7o 5K DGR E T A L DD T2 DRG] & J L (non-delivery) (3, BIIFIZ &
KIGER L1372 6T, EMEo 7othmifi~DFEIL, M7 L b ERLEER &
1F72 B3 2 OFBNC L 0 P S D, EPERO5IE L2 BKICERL TR b1,
BEMCINE LR TH L0, YHATABEBEN TV DIHRAEEEBILELWI®, 5Lk
B3 i 2 OB T, B O51E LI A ERREM L ST 0ENC X
DHBTEND, EEROIELETNTET LTORWEEIZIE, BajELRAEKR
REMEENTVWBPENCE D, FihO KN (defects) DHIBFIZ DN TIZ, XV R
WCBWTELEHEE LTESNLTWAIFETH D,

HEOHE, KHVOBIE, THEERORTERRER LI1T7R 52V, HED
SALNNEREC, HEORIVVIIERRER L7220 | BEITRNEMRT D N T
5%, Fle—RICHIREZLPEMGIERY O, b L IFRESROFIIY ARE D ERAREK
B & TR B,

CISG Art.49%
(1) The buyer may declare the contract avoided:
(a) If the failure by the seller to perform any of his obligations under the contract or this
Convention amounts to a fundamental breach of contract; or
(b) In case of non-delivery, if the seller does not deliver the goods within the additional
period of time fixed by the buyer in accordance with paragraph (1) of Article 47 or
declares that he will not deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses the right to

41 ULIS Art.10 (fundamental breach of contract) :
For the purpose of the present law, a breach of contract shall be regarded as fundamental wherever the
party in breach knew, or ought to have known, at the time of the conclusion of the contract, that a
reasonable person in the same situation as the other party would not have entered into the contract if
he had foreseen the breach and its effects.

42 Peter Schlechtriem & Ingeborg Schwenzer eds., Commentary on the UN Convention on the
Internationlal Sale of Goods (CISG) 293 (Second Eng. Ed.2005).

43 Id. at 297-298.

44 Id. at 198.

45 FEIL Id. at 574-595; ULIS Art. 25-28, 30-32, 43, 44, 51, 52, 55.
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declare the contract avoided unless he does so:
(a) In respect of late delivery, within a reasonable time after he has become aware that
delivery has been made;
(b) In respect of any breach other than late delivery, within a reasonable time:
@) After he knew or ought to have known of the breach;
(ii) After the expiration of any additional period of time fixed by the buyer in
accordance with paragraph (1) of Article 47, or after the seller has declared that
he will not perform his obligations within such an additional period; or
(i)  After the expiration of any additional period of time indicated by the seller in
accordance with paragraph (2) of Article 48, or after the buyer has declared that
he will not accept performance.
ARG, REDORFER ORI, EEDRK %2 MEER (avoid) T2 72 D54 8]
FELTHY., WCHEOTRERITHT 5B EORIMEROV T, 5 64 5 1 R
bD, BREROZIIE, T LWL HH DR OIS L. 51 SR
Tz R & D BRSSO FURIEIE 75 (restitution) 28 9, F 72 B R AR BIE X D HELK)
FEBRANFRD HAL DY, ToTZHIRRICAERRD O BL D bIF Tide <, EXAEKRTHA
(fundamental and unambiguous) CT& > THHFHFRE~Z O EEZ 2T IER DR
T FE T, B 64 LTI, REOINMBRIZOVWTHLFEEETH Y . HTFH~T D F@EM
L., —EHMB’RIEEZICHERRTE 2%, ULIS % 61 2t 2 THE L ORI 62 4 1 T,
NEME EX3ROfERR ipso facto avoidance) D3HLE T3, CISG TIHEEA ST
WiRWe, ZOBERFHICEET2LENH D, CISG T, %@%ﬁﬁ?%ziﬁim
B HITER R F-B (ultima ratio) TH 5728, AFIES ITHEERME S X 2 975 % A
&L, ERATRFERL DA, L dmsoil bﬂﬂvﬁf'ﬁ%““ﬁ'fé%@%‘:ffﬁé‘ D, Y
TROHNDY, LWIHINETH D, D=, ULISEIROA ¥V 2Tk, L<IZz

I LTZRICDERENRHHDOTH A,

46 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 575.

47 CISG Art.26; A declaration of avoidance of the contract is effective only if made by notice to the other
party.

48 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 662-670.

49 Id.
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2. FERGIE LR FRAEICET 2 7 SR OMR

Z 2TV B SCERARIR (literal) & B UFRAVARIR (purposive) DFHIEIZ DUV THET
T 5, MELRDERELIE, ROWY THDY,

CISG Article 7

(1) In the interpretation of this Convention, regard is to be had to its international character
and to the need to promote uniformity in its application and the observance of good faith
in international trade.

(2) Questions concerning matters governed by this Convention which are not expressly
settled in it are to be settled in conformity with the general principles on which it is
based or, in the absence of such principles, in conformity with the law applicable by
virtue of the rules of private international law.

CISG DIRANZRERE & LT, FEOHHAFNIT, FEROFE TRAR DR 2 B
Bz, ZORIZI N TIE, RO Tk (similar rules) DA LHTH S, Ll
JEE DRHEAN R STHAERIT, N A Y KREEEOIEROSGE LIZR R > TV DD, 20
FERFECOWTHER S 2, LT, ZALNIZONTHATNE W,

FERIERSCEEIRIZ OV T, A F U ZOERAIFRIZ TR Th 573, S bIZE
A RIS 0T D, SCEAFAR (literal rule) & 13 3CE 1l B RO B TR S 41,
A MER (golden rule) & IISCEMEIN TITMBHI CARE MR L 2D L EDHEH O
BERAE ALK U TR S 4L, AEIEAER (mischief rule) & 1%, HlELED KKEaIH Zi
EEELTHRT S, &I bDTHDY, fHlx OFFTIE I HMINTIEZ R,
H U< ITAHEICES L TRIRT 223, OACROBEENFROBRICZEND 2 &
TIFEALERN LS,

WIZKBRIER BRI OV T, A Y IRIZR W TR, flEIEOMRIT, XEDX
PROYE IR, SCARD SUERIREIE D> B — I 72 E41 5 (generally accepted ), &\ H %,
& BIZ CISG DFFFRIZIH N TIL, BIRRRIOHIERE LS LAl 25, Lo 2 &
LRI RN TNDY, Eio FAECBN T, SISEOMRICHIZD b o & bR

50 ULIS Art.17; Geneva Draft 1976, Art.13; Vienna Draft 1977, Art.13; New York Draft 1978, Art.6.

51 S. H. Bailey et al., The Modern English Legal System (5th ed.2007).

52 Kurt Haertel & Dieter Stauder, On the interpretation of International Uniform Law, 2 GRUR Int’l 85,

86(1982).

Reinhard Zimmermann, Characteristic Aspects of German Legal Culture, in Introduction to German

Law 1, 24 (Mathias Reimann & Joachim Zekoll eds., 2005) .

54 Oberlandesgericht Frankfurt am Main, available at http://www.unilex.info/case.cfm?pid=1&do
=case&id=47&step=FullText. = D HH|TiX, satisfactory quality ZE%ENS CISG # 35 S ~DEIRMN

5

w
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PR E LT, BHIWGRERM TE (teleological; teleologische) 233217 ANLSHNTED . =
AUTHER R E L TARRDOICEDNDIRELZOEAEIERS L ITHE/ T 2729
W2, HIEEDOENERZER LIRS 52 & TH DY,

3. WE DU ORI A

PO TCHRET, BESNOTIIL, KEEREICBT 2 —BEE T B, flE
RO — 2 BT 2 BREEZ HE Y ZEE T, UE 8V SUEMEEERICAER T 56
W38 2, &9, Loy IR Tl FBIRINBE =F OBEG R OFREIC LY |
ZNOERIOBIBFED S >od 5%, KrlZi & 72 5 72 Pepper v. Hart HERY D
EECHIR LK, BRI O BAGRO Hivl, Lord Scarman (LI O % Tr 2 K
T HBIRRAIIRIR & 0 SRR Z AF e b DITWH A T2 L 5721 & o9,

[E BRI ORI DUV Tl James Buchanan & Co. v. Babco Forwarding & Shipping
# 2 & Fothergill v. Monarch Airlines 22D i s # R L 0 | EERGH D HAIC
MO L TCERXEMNRT 2RI R E R 5, MiEFBDOFRTIEL, Lod
Wilberforce 13, [EFRGSK ORIV T, HKEO T IEITHRE, HiTH, TR S
., —HREEFHEO FIETAER., R T, BTN 725 T (sensible) 72 4L 5 M #
FIEOMBIANLE THLTE, LWV I%, ELBHEOFRTIE, MRS LZHRATD
T OICHIERRIREICE TSR L, BEAF OWFFE (travaux preparatories) % R Al BE7235-6 1%
+4y 7R EE L EE A B o C (with prudence and caution) JRHLE L CTHIRT 5 Z & AEH
BBENRHD, L H%,

HEShIZREEZRL TV 5,

55 Nathalie Hofmann, supra note 2, at 145, 156.

56 Francis A. Mann, The Interpretation of Uniform Statute, 62 L.Q.Rev.278, 284 (1946) .

57 Richard Ward et. al., Walker & Walker s English Legal System 11 (9th ed. 2005) .

58 Nathalie Hofmann, supra note 2, at 156.

59 Pepper (Inspector of Texas) v. Hart, [1932] 3 W.L.R. 1032 (Eng. ) .

60 Lord Scarman, The Common Law Judge and the Twentieth Century —Happy Marriage or Irretrievable
Breakdown?, 7 Monash U. L. Rev.1,6 (1980)

61 [1978]1 Lloyd’s Rep.119 (Eng.).

62 [1980]2 Lloyd’s Rep. 295, [1980]All E.R.696 (Eng. ), available at
http://www.jus.uio.no/lm/england.fothergill.v.monarch.airlines.hl.1980.

63 James Buchanan & Co., 1 Lloyd’s Rep. at 123.

64 Fothergill, 2 Lloyd’s Rep. at 295.(n.73) .2 O HFHETIL, EEEMEEDREICET 256000 b
5 TN Y =51 )ZHOVWTERLTND),
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F72 1969 47 ¢ — [EBETESHI (the 1969 Vienna Convention on the Law of Treaties;
VC) 23 1980 4EICHE THRB L= Z & b REV, [FH 31 4 1 BB L ONES 32 4 2 18
IZBWT, EBESSNOMRICEET 2FRANIC>E | BRGERIBIRAEIR S TV D,

Fothergill 512331} % Lord Diplock 51X, Z OFLMESNOFHNL, BIFET 21
BRUEEZESUE LTI b D THD LN 5% OKEED CISG BRIZE VTS, BFrY
WKEA—A TV T, =a—U—F 2 K, 7 A U DEOIKEHEIC B T EOURR
ENEBIZZ2ENDHIZONT, RETHRET 2O TIHRVDNS, LEZXTND,

4. “Good Faith” O

0 —<OFEF X7 17 Marcus Tullius Cicero) 125 5 &, IEFRORAIIFEMEE (good
faith) TH Y . ZHITHRPLEEFHICHRICHEETH S Z & (truth and fidelity to
promises and agreements) &9 %, —MRITEFIE L IE, HBME, BE, AF, GRS
OFPIRIZEH & L CEBSN D05 HERZES L LTI VB b O ThH D, MHIC
EFTE DD TII RN, T 2 TITREE & SSKIEOFIEZ SHRANIZ LU IR,

RA V2B DERMEOBEIT OV T, BIEH 242 RITBW T, HBE1IE W
RIBIT T2 EHIB/BEAS BOTH D, L 57, BUETITIMEORNIEIT AL
e, BIFEL, AL, FRXIBICBWTHFERIE ST DT, 20k, H¥F
FHIXEWO AW ERET LAREO D DT X TOITAERB I bR VnWEEEA - T
BY, BOLRNCE W THLORBEZA D ZHEBEROIZB N THFREKT
HY . FAYRIESE 157 & TiE, BRITEEITEE L OoE R EO B2z LA
REndb0THD, EHRR LTS, 7272 L Z OSBRI 70 5 U A 1S L
OB S TEHEELT I D), MEINRARAIRTHLP, &), KR FA

6

W

CISG Art.31 (1): A treaty shall be interpreted in good faith in accordance with the ordinary meaning

to be given to the terms of the treaty in their context and in the light of its object and purpose.

66 CISG Art. 32 (2): Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion...

67 Fothergill, 2 Lloyd’s Rep (supra note 42, at 304) .

68 Monica Kilian, CISG and the Problem with Common Law Jurisdictions,10 J. Transnational L. &

Policy 217, 233 (2001), available at http://www.law.fsu.edu/journals/transnational/vol102/kilan.pdf.

Marcus Tullius Cicero, De Officiis, Loeb Classical Library ed., Salter Miller trans., Harvard University

Press 1913), translation available at http://www.constitution.org/rom/de_officiis.htm.

70 John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention
§94(3d ed.1999).

71 Nathalie Hofmann, supra note 2, at 160.

72 Id.

73 Peter Schlechtriem, Good Faith in German Law and in International Uniform Laws, Lecture at Saggi,

~
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VIEIZBIT HIERBIEL, RIEME, RER, RY BRI LT D BRI B R
BRI Z IRHIPTC B2 TV D LB TE 5™, W5 R E IR FI LT
L ABEIR S 245K LT R ATREME AR T S8, AREAERE 22O el L T LE O /iR
BEL LT D, ZODHBIOERIC LY ZORIRIE oW KIEL 8D Z &
NEEENDT,

WA RIBICB T D ERBIEOMEIT OV T, JREFHEICBWNTYH, FRME
(200d faith) DEEZ/R N < SHTIIC BN T b A BILS, 7 A U H UCC § 2-102(b) T
I BB NC R AEEMIE L 1L, FRICEB T HIEE S LG IR T 22 FH G| 0
FE LS | I O IEST (the observance of reasonable commercial standard of fair dealing in the
trade) DZ &, L5, FIiE UCC§ 1203 TEDONEHTHANRSHY .
RTOEK LOFH L, LORITICENTRERBEOEBE LR L T D, CISG B&
" UNIDROIT [E =247 AN A BERYIC S & L 7= Bobux Marketing v. Raynor
Marketing FRTIL7, FEREL 1L, WR~DEEETHD LEX, DR EHEM
B IR B W T E R ERBITRRBFT 5 Tn 5,

5. CISG IZB\T D fEFmamFEOME

BT ROEHRBFIL, TR OOBRMNRDH Y BT, EHNEORHREE S Ofif
Wb BEEIZARDZ L, FHIC, HRIFEHIZ T 2 (gap filling) Z L 12H D, &
Yo EIH 1 HOMRIZE W TIE, EEENOMEEORRE, FRER—0RER K, EHEE
P IZ BT D EFRMEOMME, O=[FHNH Y | fiE ZalERESKIC S W TiE—
ROFETH LM, BREBEICONTUL, RN DI NDLEZATHDH?, HESN
IZBWTERMEOLS T, IETHERINY, £FREVI DT TERY, —

Centre for Comparative and Foreign Law Studies(Mar3, 1997), translation available at
http://servizi.iit.cnr.it/~crdcs/crdes/frames24.htm.

74 Nathalie Hofmann, supra note 2, at 162.

75 Id.

76 Joseph Chitty, 2 Chitty on Contracts 1291 (Hugh Beale et al. eds., 29th €d.2004) .

77 [2002] 1.N.Z.L.R.506, 2001 NALR LEXIS 66 (H.C.), available at http://www.ipsofactoj.com/
international/2002/Part02/int2002 (2) -008.htm.

78 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 94.

79 Id. at 95.

80 fil%x.(X. Convention on Agency in the Int’l Sale of Goods of February 1983 (Geneva), Art.6(1);
UNIDROIT Convention on International Factoring of 28 May 1988 (Ottawa), Art.4(1); UN
Convention on the Assignment of Receivables in International Trade of 12 December 2001, Art.7(1).
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Ji. FERETEKROLERIZBN T, FERETH D &9 B BRI,

ERRAPEECIERER — & W) EFNRTEICLVIER SN LW ERNE |
FAATREZRKHETOXE N R A T2 S\ oo RN e LAY CHREETH 5%,
TR AL, £ B SUTHDE 16 552 TS 55 21 422 THY 55 40 §&=°,
B8R 2 IESE TR L, = 5 LI/EENNEERERIC, R OFRIZ FcZ o
ek RO D Z ENEHTHS D,

IV. B9

PICC D3 (Preamble) 23\ T, PICC IXEMEDHFFRLCMi T 20 & LTHIAH
LH%, EHIRLTW D, EEEICENTH, BAS ZDO X I IS TS,
PAELG | D 27— S AL EIRIZHER L—f bk L2285 2 BLKIZI W T, ProForce #+
RTHOLNTZE T, FIZ7 m— PRSI BN TR, REREMNICAS & CISG R

81 Michael Bridge, International Sale of Goods, para.2.32.(2009) .

82 E. Allan Farnsworth, Duties of Good Faith and Fair Dealing under the UNIDROIT Principles,
Relevant International Conventions, and National Laws, 3 Tul. J. Int’'l & Comp.L.47,56 (1994) ; Disa
Sim, The Scope and Application of Good Faith in the Vienna Convention on Contracts for the
International Sale of Goods, Pace L.Sch.Inst. Int’l Com.L. (2001), available at
http://www.cisg.law.pace.edu/cisg/biblio/sim1.html.

83 CISG Art.16 (1) Until a contract is concluded an offer may be revoked if the revocation reaches the
offeree before he has dispatched an acceptance. (2) However, an offer cannot be revoked (a) if it
indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or (b) if it
was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in
reliance on the offer.

84 CISG Art.21 (1) A late acceptance is nevertheless effective as an acceptance if without delay the
offeror orally so informs the offeree or dispatches a notice to that effect. (2) If a letter or other writing
containing a late acceptance shows that it has been sent in such circumstances that if its transmission
had been normal it would have reached the offeror in due time, the late acceptance is effective as an
acceptance unless, without delay, the offeror orally informs the offeree that he considers his offer as
having lapsed or dispatches a notice to that effect.

85 CISG Art.40 The seller is not entitled to rely on the provisions of articles 38 and 29 if the lack of
conformity relates to facts of which he knew or could not have been unaware and which he did not
disclose to the buyer.

86 CISG Art.8 (1) For the purpose of this Convention statements made by and other conduct of a party
are to be interpreted according to his intent where the other party knew or could not have been
unaware what that intent was. (2) If the preceding paragraph is not applicable, statements made by
and other conduct of a party are to be interpreted according to the understanding that a reasonable
person of the same kind as the other party would have had in the same circumstances.

87 Michael Joachim Bonell, An International Restatement of Contract Law 294-300 (Transnational
Publishers, 3d €d.2005) .
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PICC DX 2 2z L UCHRIHT 2 Z L AFATHEN e FIEICR DD T
RN EBZTWD, FRGIETO 7 1 — LT O AARFBMR A EEZ 5
EHHUE, A XU ZOITEDHEFIZEIZEIT D CISG R° PICC ~DF oo BN L
DOH HRIICTBNTIE, HHEFRE T CISG OHMETHIE MTbR D DT, L%
HERI L T 5, 2Ok - SR 0O T & IIMIC BB TS F 0 M e, BRF
BHEMICESS BRI > TUE, e —WEET 5700 —2>DOFELE LTOR
BRI E WO HETH D L Bbhd, Za—rVWZiEEhT AR, oL Zo
]« Iz W T TE DR 0 BRED L —L (0 - BEIRGIERAD TY 227 25/ BRI L
OOFERLREEDOR G EHET D, EWITEEEIEDLRNTH A,
IO KEHETH D A/D 2 EIROHRAELSY &\ D b b O A % Bl
HNZfE T 2 2 L DE ORI BNTH L &5 & BGOSR STERAE TH
H7c, EOBBN 7 0 —rUVITRBIC BT 5 Z L3R em LS5 2 L1k
2o EHANIFAIE U CEMEEZOHMBANTLOARE LSRR, —JF, fmsixs
= NWIRENT 572, £ OB 2 BLE S D EHR 2 MR LTV D IES - Mgl
WAET, BHRTTSEOEOVESE - Hll~RET 5 2 L1225, D0 IEHEHBI%ET
R, FHEEZROERMRET 2HETH D720, Wb 5 Ralg ] B 5 HFIH|IC
DNTIE, AHETSRHEIC S D 7 o — OV EEHED BB L 7200 B O VEHIE % fE
BI28mbH508, ZOBEMTERNAMT D2 L1020, FIREBEMOYEL &
9L B2 DEMIERSCBUEZE OEEITHH S, FIFEE 1L, TORE L 25 &k -
T A ETE DR FBINN ORI R T 5 2 L3 &EITH Y | I ORI
DONTH, JFHIZ v — SOVEHEIC RIS 2 F RN TH D Z LITEERTH DL, &
DOIEECHFAZ DOV TUT, K FHEEZDSENFHIE U CESIEEICT 5 2 ENELE
HWTHA9,

SHOFE L L TE, FKEREO CISG BL U PICC F& LFEFZTY LT,
P A 22 LR D DARG SR D W T BRI B MR E B 2 08T 5 Z Ll &
D, RIREERS FRAOERICE ST DMEE HIEL TOE N,
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