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::H

[ICC EBFEfhEEHIFTIC BT 5
CISG, UNIDROIT J5 Hij & H |

BN O F

I. EU®IC

W%P%H@ib:z‘o’ﬁ%%%@ﬁiﬂ%igik LT, FRICHENEG zmies L7
MER T, (B2 5 pﬁ:“'\ (suit) X D b EFEPHE (commercial arbitration)
DR S ﬂ%f’iﬁﬁiﬁa’@% o TOHME L TERIL, FRLFEFEULOBITH
et AR L o0, 5l &) FHeiZRiky: 12 X Y Bl
ORI DT RETH B L, 2F ) [BHAWNFIE] & v EEndhx
BOBLED b UEEORE L BARICH T HEICSH D LEL D,

AR, EEEEMBROERMBAERE & L THFRAWNICEL 2 EREES
Fir o E B EFCE T (International Chamber of Commerce, Interna-
tional Court of Arbitration; ICC ICA} 020054F D433 & L7k at & B

1 BlZIiE, PHFE [ERREIE Y - HENRICED 5T - | 468 (B3, 20044) ;
e - AR TEREEG I (B 2] 398KE (F2ER, 20054E) ; |LH#HK— - KHFE (=
BRES iR (%E 3[R ) 2768 (AH3EM, 20064F) %,

2 EREREEIRG I oHFrHENBArLENMEZRIE L0 L LT, AWWMFEz TEBRIG %
$ (B3] B2 ME 5B (BLICE, 20034F) 2,

3 fhEFEBI OB, B, ﬁ&ﬂiﬁ%&%#%lﬁ“%k&’(ﬁ%éﬁ& HERMEEETHL LW
(KiE—R [ERREmEMEOBERE £ 28H (FRER, 19954)), ICC ai1919$c“’“ié
h, B T XOBAKEF 2TV, HMBEBHFLZO—RKE SN, EEOEFTEIC
+ 5 AMESRIMERE T B, (hERMANI19224F ICHEE S, 27, 31, 33, 39, 47, 55, 75, 88$®E5z
Er TR D DIF1998F , MEFHAFTITERMBEE L LTER, BASELRE, K
HADPMAEENLHESENZH LT Z2MEADN S 2 2 P13 E (arbitral tribunal) ASHERE NS,
FEBEOMBFRIIMBESTTH 25, MEBHTEB R ISMBAFLERME O FH, PERHA WO
FMEIESZ IS L, MEBRAOEREOEELOERICEDZ (BE, A, FRMHEEO
BB B I DV Tld, Bridget Wheeler ed., International Arbitration Rules a comparative
guide (LLP Prof. Pub., 2000) 288, 727°L ZHUZid UNCITRAL AEBERIAYE T Tniv 72
B, TheEDRBE LT, hihEd [ERREEMEAF ] 216-221 8 (PS5, 20014 ) ~
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HLZOBKRZGHT 2, RICHRPLEEER -FHTHET 1 — V5ER
& (LUF TCISG)), 3 & U Restatement T& % UNIDROIT E RS pE &2
FEA (LU TUNIDROITIREHL]) 23h#ic B\ CHEH S Ao @Emic>
WTEEL, 4%0 CISG B £ F UNIDROIT EHI % & EEERG 2B
% Soft Law ORENIOWTRE L TWE LW, KEORKHAIX, BRI
ROBY TH b,
ICC ICA D2005ED T — 5 6, BEOEHREMEIIEBIT 5 EHWEIEZL, &
< ¥ THEZK (a national law) TH Y, TNEME - BRI 2700k H%
& LT CISG B XU UNIDROIT FEIDFIH SN TS, BEEEIAEIC
VR, HESEICHT TSRO b OTH D, FOWEIEHHT 5L
V3 BEEHIZ I T EEREO T BHHANIE E N TN ZEPTEETH Y,
TR TH 5, BARMICBEDINIC RS T 2 BRI S D
HENEFTT 5 & FHEINEGD, —HHEOHPGIIRBEOFERIZMEL T
BERTH L7720, BEHG|OR=F L AORERIZH, BIE T 5 EHRE
BT 5 REEOBRBNEIEHENICELUL TR {THA), TORRIZTEE
I BRI ST < EIEEIG O FRICD &, e33R0 [RIEE 1 “Lex
Mercatoria”] % THEO—RER]] TRIFE <, 2OMBAERAH > £ Hi
THHIOREATBERLTIHELL GV, ZTD7205%, T (lex)] T
3% <, TG IERT (Principia) | 788 L <, EFREEG 2B TRHRBE
DE Y Soft Law 2 4R MICER L7 [REELG ER] “Principia Mercatoria” |
DHEPEE IR >TL H5D TR VD, FORKMRNEE L THTD
CISG ¥ & O UNIDROIT IO FAl 2 X & L, ICC o &%t # I <5
ZAfFELI-b0REEL, FORESB L UCERESHEIZOWTIESHE, HED
PG [ HEOME/ERAICE VEENIZERZ T ED TV ZEPFIEETH S,
mﬁfﬁ%&@ﬁﬁﬁut L CHICEE R UNCITRALE FVEOEEIZ OV TIT,
Howard M. Holtzmann & Joseph E. Neuhaus, A Guide to the UNCITRAL Model Law

on International Commercial Arbitration: Legislative History and Commentary, Intro. at
1-17 (Kluwer L. & Tax.Pub., 1989) &8,
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II. ICC ICA L:ﬁtf%2005$l§l%ﬁﬁ$1¢ﬁ®ﬁlﬁl

LIF, 2005EDAFET— LT, BHLTEEL TWEZN,

1. HEF |

HHE VOB (cases) 125214 (117 HE1,422:4F:E) THh, DT H4EH
OV THIRINC AT E 721,

77 71368 (4.78%) THH, ZBHLTWwBELDL LT, Ghana 2% 1,
BESFER TR DSV, 7 AY A KRETIEIT(25.11%) THYH, 9 HiLT x
) KBEISTHE (H52%), B A ) A KREITO (F948%) & 1IZHI L Tua %,
TAVAEREEIEDLFEL LTEL, @Fn12.59% (1791F) 2 5o T
W, $77 T VNBEURAF Y 20MEENENEN20044E & B L TLT
%, 35% &I TWE, TUTIZBWTIR, i - 770087 Y
TOIGDL%EED, 2003FEED 55D L rbHWML TS, HHEEHTE
81(5.7%) T ), HMT V712169 (11.9%) & H®, BbELosf v F
42, RWTHES, HAR2T7, v AR—V14, BEI13L 5L, BINTIE, d6 -
PR 0> 24 B3 413598 (42.0% ), HERHINIZ122 (8.6%) L7, 79~ A
YR Ay OFBEDERIIC SV, FHITIE2T (1.90%) TH D, New Zealand
N R 0 AR

LHEEOKIZOWTIE, FIHBEVOHEFDI L, 34002 13 °FH:4FEM
Thh, Y 35D 1%, 3D LOBEEIFPEETE2HFATHY, ) BLEK

4 “9005 Statistical Report” (2006) 17:1 ICC ICArb.Bull. 5-15iC &7 X #EEPEBRK L/,
BEDT—FIZDWTIE, V=744 MBI, http://www.icewbo.org/index_court.asp. BL
T, #2725 BITEET 5,
5 Id. at 5-7. Z3EEDQEFIEE (%) LidkROED,
USA Germany | France U.K. Italy Netherlands Mexico | Spain
12.59 7.17 6.05 4.85 4.43 3.59 3.52 3.38
Switzerland India Brazil China Turkey Japan Belgium
3.02 2.95 2.46 2.39 2.39 1.90 1.83
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DHE5T 2EEOFEMIE, 3 — 5 UHEEIB%EED, 6 —104HEL18%
HU, 11MHEY EOEMB2% U LEH 2, FoLHEL LTEHRD LR
¥EREME (parastatal entities) DO EA X, 52147684 (13.1%) %
B BT - BT VT OBIARSND, FLERIITIE, YT LEO
77 HEHEES L U - D — 0y SRR S 5

2. {h#% (arbitral tribunal)

ICC MBI T, WRADRETHIE, LIHICLDHEER LIIRR
HOBZIZLVITbNE, @M8MHEADS &, BMMEA (sole-
arbitrator) 2S17T1A, BEOMEN (3 N) H261EHTTTN (MPEIEEZE
£ - 8= N, chairman of arbitral tribunals, 251, fHAEMHER A co-ar
bitrators, 526 \) &%o T3, TZONFUIEMMHBALITIAD, 9
Ha8A (16.4%) EHFEDHEHICLD, ICCMHERELZ W LIZHEBREDHE
ATHE, 9 B138A(80.7%)IXICCEINZE 4 (national committee) DR
FIZ X DEHPTORE, b5 A, BEE, BRHFOREICL L, FoME
HEASBAD, 5 HAITA (94.5%) FLUFEHOHBALIZL Y, FHEREL WV
LEHFTOMETHE, I BIIA (3.6%) 1F ICC ERNEREZDIREICLY
AT RE, 9 HBIOA (1.9%) 1%, BEEEHAFTOREIZL S,

E=MEABIAD, ) HAA(8%) ILEFEDHAICLY, FHRELR
LI ORBETIGE, 3 b1I5A (45.8%) 1Z= ADHENEA O %41

6 Id. at 8. BAKEZHISRIREEHIKROEY o

7 ICC Rule of Arbitration (1998), Art. 7(4) (general provisions) & Art.9 (appointment

and confirmation of the arbitrators).

North Africa Sub-Saharan North Latin Central &
Africa America America & West Asia
Caribbean
7.1% 30.0% 0.0% 7.6% 27.2%
South & North & Central & Oceania
East Asia West BEurope East Europe
8.9% 1.0% 14.0% 3.7%
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e, 9 HI104A (41.4%) 12 ICC ENEE S OREIC & ) RHFTHYE,
I HI2A (4.8%) I EEEHTICL Y RES N, TSFEORAL L7224
ZOMIMAD, FHFC L 2K (confirmed) 185 Z L AT X & oz,

PN DEFEIZDOWT, 20054F 12 AR T 7213384 & 117z (appointed) fii#k
NiZ, HBEF6SHEIZH-Y, EANI0AEIEARAS v (88 6 i) 2B & & TIbX,
FHASE O TV B, bhSICREIEET 3 AT, MHEAMBADE20.32%,

68 EISTAL(FNESL 9 A E) TH Y, EALI0H EAERO644N, @F0
B8.0% % HBT VB, Y 032% 589 E (FH0.55%) 55T &5 T b
DPHIRTH 5,

F g A OFEG It 5 BEE L. C (challenges) 238 T2144:40
N (BEZAPEERAL4, w2, BIMEASL) 10, 5 BI6ANHILA
(claimant) 2*SHE=MFRAK L T4 A, WEPERAICHT LTI A, BiH
PEANCH L TAANTH o7, 729 B2UAADIEHITLA (respondents) 7
BEZMBANK LTIOA, MBI A LTI2A, BARfpFEAII LT
2 NTH oz, |

FRPIIIOW TR ICCHERAEINRIZ L ) P2 REEFEOHERBIC
IDBOENTEBY, MIIHFTIZZOH L TERY LT 505, EBRIER
DENTZDIFOADH H 2 AT THY, ZNIBFEOFHHEETH S,

$RIOADMBEAOHELTOTED, 6 ADHEADI(S b 4 Aid
kRO FE, 2 NERAOHE) B frbitiz,

87.4% DEFI THHEIMIEE T - X ZFDOHORZICL ) Mk 2 g

8 “2005 Statistical Report” (2006) 17:1 ICC ICArb. Bull. 9.

% |Switzerland| France U.K. |Germany| U.S.A. | Spain Ttaly | Japan
H#HE(%) 14.03 | 10.02%| 9.92 9.07%|  7.28%|  3.69 3.59 | 0.32%

@ B 133 95 94 86 69 35 34 3
%;ﬁ%f@ 28 16 21 10 10 0 6 0
%;’kﬁf% 52 58 55 14 47 2 29 3

%%jﬁﬁ 53 921 18 39 12 9 6 0
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L7z 350 D12.6% DEFI T LBFEBILAPHESLF VD HHETH D, f
FECH SR RE L 72,

ki & UCix, 507 E85ERTTIZA7- 1, BRINFZEHR T & Oz, &l
DEERHFIBESNC D, TUTTRY Y HFR—UAEL LCRESA
TWb, MEMOBRBEHEBIZ KIS, MRAOEHH-AETF LI, RTY
HEOFEHRLABMOFEHENH L EHEES L,

EPEITDOWTIE, FHID81% THREENLWEICHIL L TV 5 b D E
EEN, ) BEZFRE (2 national law) 2579.3% TH 5, ERITTFEDOED
THHD, EALdHE (AR, AFYR, TAVA, 7F37R) HFRE%
gErhED, £CTAVS - HREEOSOTHY, FOEHE1E61.4% (H
FUHGEUED S BITAUF) Th b, bHACRERSHTHY, ToHs
£, 0.68%THBe £727 AU HICOWTIHIEDMIZHT D, BbHV DO
Za—IF3—7MTHo7,

T HBEZOIHE BV TEHREUNDEESETH Y, CISG 2°5 #,
general principles of equity, international law, international commer-
cial law, the 1978 Hague Convention on the Law Applicable to Agency
% L RSNz, |

PLEDS, L FTEPFRIERFEICLY, ZROEREMETAHEIC
CISG % UNIDROIT EHIOFIFH A 5 &) FHEA ) 3% 5,

9 Id. at 10-11.

¥ | Paris |Geneva |London| Zurich |New York Singapore | Madrid | Vienna [Mexico City
wOF 86 o8 50 35 20 16 11 10 9
§.§§ 69 53 47 33 18 14 11 5 0
%%% 16 5 3 2 2 2 5 9
10 Id. t 10-11.
Switzerland| U.K. U.S.A. | France Japan

w Ft 96 50 41 85 3

I BLEEREE 89 47 37 69 2

I HLEHFTIEE 7 3 4 16 1
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3. MEOAR

WEEBEORINEEIL, SFTRFUNLSEKNNVETEHIRIZOI-5A, #
809755 Tk FVBINTH B, £ L CEOMADETRS N5 BET
HY, 1AARFNVUTOREBAPERDIFTO1EL 2 HEDL—T, 1K
FVUEDREBIE A LN 5,

FEFE 5] (economic sectors) Tix, B - oV =7 ) VI P &dE
{14.4%, RATILANF— L Information Technology (IT) A3%10% 54,
%@l (finance), fRFR (insurance), EEZEHEZF (industrial equipment) B
X Uik (transportation) 258 7 %5f% 5O Tn5b, —HTRESB L UV#
#% (healthcare and pharmaceutical) ERFIIXEIHFE6.2% 0 H3.6% ~T % L,
WAZEATEL (raw materials) BEIIRTES. 7% D 56.9% ~HINL TwW5b,
CAUIHRI L EERA ¥ 7 VORI O KB EWDDOH L LW HT
H5HI

BHFER] (types of contracts) Tii¥mimtHICEET S OB EEKDE
B 5%, 588 (sales and purchase) 2% %< 22%, TSR - >~
V=T HEN1%, WA - 7T v F v A AMEED8 %D bH, FK 9 %A
KX DEE s b, 54 - LEME (joint ventures, consortia
and cooperation agreements) & ZNHGEFEHME (intellectual property) 72f
Z8UDH 5,

F 7RSS 5 ELIAMHIT0% & 5, 104FLINTIZH0% & K%
HOTWD, REEOREE & & S IZEEITHSIZ % 5 RIS L T 5728
—H CAFELEFMOIZHRGETHF I PEFLHAONS,

11 Id. at 12.

1o 21 90,000 or 50,001 100,001- 500,001- 1 mil. over- |2 mil. over-
SRR der 100,000 [500,000 | 1mil. 9 million |5 million

% 1.9 2.9 16.2 10.9 9.2 13.1

e 1 5mil. over |10 mil. over |50 mil. over |80 mil. over | 100 mil. Not
SRR TL) 10 mil. 50 mil. 80 mil. 100 mil. | over Quantified

% 94 15.7 1.7 1.0 4.2 13.8
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FaE (awards) 1ZDWTIE, 2005412325 &4, 9 52084 HSEfedk
ETHY, I H8AIETEHLE (partial awards), 33 TRIEFHZE (awards
by consent) THo7zo 3 ADMBEAOEF TIXIZLAEDHEFH TEE—
BoboTHY, 2THTEEHR (majority decision) 253 =72,

FEHEINDGTHEIIOVWTR, EFIHEDIELTBLULEEEHD, 75
AFEDS10%58, ARA VEEVKIE %HY, FOMEAVEE, 15V TEE, K
NV ETNVEE, R=F Y FEWETS o7z, FERKERETOMBEMIIBNT
b, FHSHEEEL LTHEFEVIHEDI ) PA RS,

PREBH TR E 2 KT HIIH D, ICC MBBARE2IFIZESELZD
NAZBGEE L (scrutiny), FEDOEN, BELAZEH (draw) L, 9 L 7%
FRAITH NI, 2661 TEREEN, 3G THHREICH LEEE O BT
HER SN2, EREEREEOBE (correction) ¥ 72 3#H (inter
preting) DK EE (addenda) Z21H L, 55 1 HIIPHREDEERIZLY,
) B BFEEDELZIIETL DD THolze THRREDBIE T 713
DFFRIZDOWT, MEIREL222AHT LT b,

4. Dt

AL HMARKDO SN BFEHIIBNTIE, MEBTOHM TH (Pre-
Arbitral Referee Procedure) 2% 0, ZOHIEIZ T I v ADORREEYSE
DRIEIZE ¥ b EBTHESI, ZHRRICBTRET 2B RECH
P B mODFEHTH Y, FElsEmREiE L LCI9904E5% L7z, 10C
Rules for a Pre-Arbitral Referee Procedure 220 %, 2MHE2TH 1,
BEN (referee) DIgHHBENZTN 4HM, SHEMTRENFHIN TV S,

¥ 72 ICC ICA 7% ICC DBEFHMAICHL S §, UNCITRAL 45 (ad
hoo) D FHEIH > TROLNLFHBEML TH Y, FEI4HF L HE

12 REE—K, #0383, 184-187H,
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La2lfF e 3Nl v %, 18F7%d hocfi#IZ BT 2 MHADBEEL KD &
N7z (95 8444% UNCITRAL h##AI, 5 510144 ad hoc MHEFHE) o
F72 ad hoc MEFHEIIBITHERBEP LILTOHMICONWTIHRD S
N (&£ T UNCITRAL MEHANIESCHD), WIFNIEHT LTS,

F 7219764E |2 the ICC International Centre for Expertise E’ﬁ.\"lfﬁ? E
B - EMROBEFER SN, FOFEIREY, 20054111 A (ap-
plication), 9 ADIE%E (proposal), mEMWIZ 2 NAORBREZX T 72, BN
ROPERSNBHmF%, HlIXEREst, #3% oy =71) 7, Eik,
BELE, AMNL, EE%, ZRICb-5, BAMICEMRORD 5L sH
BriZid, EERROBEIRESLEMANTYORE NS, REFZOHERE
BFHERCERRPEATSEOEFTICETEZRKICDY), TOEES HRPLIKIC
HizoTnb, | |

ICC DOCDEX i, EHRLEOMERICETI20F2HMLT 57200
BAWIZEKREINT2bDTH B, Tiid ICC Commission on Banking
Technique and Practice (ICC $8fTHBITERES) DU X M2 5 3 J\_@%
MEPEBESN TSRV ERBEL, FHROADFREI TN, FHH TOM
REZOERE LTW5E, 20054 121F Z OFFICERRICET % 9 o HEfF]
SN, 3402 DFEFTIOHLAITRE SN T2,

b, ¥¢&&
PDLE, 2006 ED BT =76, ROLHIZCTFELEDLIENTE S,
OFH B A EITEMSGF 22 TB Y, mENEIMEICH 5, ERE
W DIERICHARE L TEHED COEMIIMET A THAH, £9 L,
ICC ICA HEDERICHE L 2 VERMBREEE LT, ERENGI 0%
13 THIZIIT6EICCEHFLTRA SN, 19TTHEHAI L LTARIN- L 212 THEM L v
% — (the International Centre for Technical Expertise)] T#H o745, 19934EHHAI Iz B
WTiE [EFZE+E % — (the ICC International Centre for Expertise) | & E3Hm TR &

nTwa, CZTOEMELIF, LWHRICETHICENNZEIE 2Ty, B mEIcs
WTEMREATZIEEAL LTOREER:T,
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GIRRICB VW CEELRFE2H) 2Ll 5THAH

@WK I E DRS4S ¢, BEOMAHRRIHELCT V7 #
B, REKE L O - EUGEE ORI A REINT 5 Th B I

@FERDTEE L BE L o B ZHHORBI0 5, EEIRELY -
U R EEOEEDEINT 5 IS5, BRSNS IS5 =8
LLEOHE AT 5 T 5 5, BMAEERS, 702 NGO
BIARATN, 20R0EMROEAS L OSHNEBMON — L E B
e T R O L ETH S ) .

@R EMHEOEIIEIT OV TIE, EEKICERELIFE LTV 2E85 %
$, TREHE 0 —IEH | SEfRiE T T o e RERERA D, &
S, FETRATET IR I £ HEE T 2 BB S, BIEICIRTRR L
RO FEDR SNT VS, 2EERETH> T OEER b DTS Y
2, BREOLEMAS S, CISG B XU UNIDROIT JREI 0 K55 80F
PFHIML T2 2L SHETH D, BIGHIEARERRMELH LTV 7:
o, S, ENEROWS - BEEEL L TOREMHEHL T ATHD S,
$7CISG 12OV Ti, FETIHFUETHILTENE L LCEH, B
FSNBILbhd, 20k, 4% EEMEERLTVAHEAE LT
CISG#H X OF UNIDROIT ERlIZ>WTITEEE bI25HE D EMMICE DL
HROLRS X ORIIEEIC L SNBLEDND DTS,

®avVa—siy FT—r (BTERE) 24 LREI58mT 2k

XD, B LA B TR AT, Lr L A2 OB Y 12
FA5Ch by ARG LTI TbN, EE, A HHORIICA
BT B LT \V7md, BRI odmi b L CRRR L TR
BIORET A0S L, BTHTEIC & 2 ERTENG A o LBk mE o
» 5,
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. ICC ICAIC & T BCISGDOEHH
1. 1R K
ERREIG IC BT 5 EMREOEBESGE LT 7 4 — Y5EESEH (United

Nations Convention on Contracts for the International Sale of Goods;
ER TR E A (2B W4, BT TCISGI) 19804128037, 1988
FICFER LBHECE > T 5, ZHIZEBREIGNCEIT 2 B MR EEEY
E AT L ?éﬁ?ﬁﬁéfﬁ*%§(£& LTRSS — Lo RS b
BB b DTH D, FhS, 19864127 1B LE 2107 EEE, 20
064 9 HBEDLMHINBE (contracting states) 1697 ENZ kb, JEHIZ
HBLTWAEEVEETHS ), TRAILk, CISGHTRES & Ui

BWTHBIZSRENBIE L5 Eb6%44H Y, 5 LMoL a

TH D, FRCBOTIHBINS A REERSNo0H 52, Mk AT
GGElEVz v, FORBUZOWTET, BEELTWELW,

CISG 1AL L A LTFRTEHZ»oORE2H/-HITEENICER IS
v, Bn, BRE3ERIHET5AL0WETHE L, B

WE E 7 EBREOFLEIC & ) EREDHHIE DO b DTHH I L,y Ll

14 FEEEKRER - AHEAKX - HPERHE [ERERHE—TEEI V1 - vBEEY] 3 (&
gfbtt, 20004F),

15 UNILEX on CISG and UNIDROIT Principles International Case Law and Bibliogra-
phy, at www.unilex.info/ (last visited on August 19, 2006) O F—F N— AL b, T T
TREFEEEINLLODT—FTHAD, FELZIDOIIMWRELTL7-80, FEZEMRPLHMEHE
D NBEIL D, LT ORI 2L, 20064 8 H19H WA Dweb site® 77— 128D,

16 EFHNOT— 7 IIKROBY (LT —F R—APSEEMWER, 2By IWE M, 001k
2000F 2 %S, LITFE L), \

884E 1 (0) | 894E 8 (3) | 904 7 (0) | 914E16(0) | 924F36(3) | 934E36(4) | 944FE54(8)
054E84(8) | 964E5(11) | 974E73(8) | 984ET3(9) | 994E50(7) | 004E4AT(7) | 014E31(0)
024E43(1) | 032E22(1) | 044g27(1) | 054E26(1) | 064E 5 (1)

17 7R LLSEZIIFEHETH->TCH CISG DBEHTBYCTE 5 (Article 6 The parties may
exclude the application of this Convention or, subject to article 12, derogate from or
vary the effect of any of its provisions.).

18 JFEXid&xk®ED . Art. 1 (1) This Convention applies to contracts of sale of goods
between parties whose places of business are in different States: (a) when the States
are Contracting States; or(b)when the rules of private international law lead to the”
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MERICBWTIE, FFRin e B ) MR MERIE (arbitral forum) B X F¥EHL
O LEE DR TR 20, UEEORLIC L ) RKISEENTETSHS,
BRI SR AT 2 BRI B A B L T ge, ¥ i
EHFLEL TR VBETH-Td CISG OMEIEY TH b & Mk AbH)
Wr L7238 055, LT, FNERIZDNTAHATWETG,

2. YEEORIR

BEHEEDVERE (a national law) ZHEEL TV AEE, KRICBITS
CISG DRIV TIRIBHIIIE TH 5, UBEIER 2 HRT 5 BB %
BRI Lo a 7B E, WHEIRSELIZOEEICL Y, BT >0 %M
A SEE S NS, HERTIZE D THB ) e LHEFHCISGREKE
e L HESE L7, ARRERAE L AR, CISG OBH RSN b O
LEHL. EE, ZRICLDEOREN L SR T WS, - UEE S
CISG #6412k b, BIHICHHR L TR 2HA ICEE IR,

B ZITHEBEZF TP OENEZEIEL TH5DOTIIRL, =
EOENEY B L EEL, ZOED CISG HECTH ) Z0HEEE Y

“application of the law of a Contracting State. X 7>E3F (place of business) &I,
BE, HGIFEBITONLIEEDODDOTHY), —FHHLZLDIEEDLNE VY, FLIIEROX
BkZHE, John O. Honnold, Uniform Law for International Sales under the 1980 United
Nations Convention, para.43 at 32-34 (3d ed., Kluwer L. Int’l., 1999).

19 FEXiERO®EY) . Art. 17 (Applicable Rules of Law) of ICC Rules of Arbitration
(1998);

1. The parties shall be free to agree upon the rules of law to be applied by the
Arbitral Tribunal to the merits of the dispute. In the absence of any such agreement,
the Arbitral Tribunal shall apply the rules of law which it determines to be
appropriate. '

2. In all cases the Arbitral Tribunal shall take account of the provisions of the
contract and the relevant trade usages.

3. The Arbitral Tribunal shall assume the powers of an amiable compositeur or decide
ex. aequo et bono only if the parties have agreed to give it such powers.

20 Alexis Mourre, Application of the Vienna International Sales Convention in
Arbitration, (2006) 17:1 ICC ICArb.Bull.43.

21 Eg., ICC case 7153 (1992); ICC case 6653 (1993); ICC case 8324 (1995).
CNOLHMEOFEMIZ oW TIX, Jean-Jacques Arnaldez, Yves Derains & Dominique
Hascher, Collection of ICC Arbitral Awards, at 442-447, 512-529 vol. 3 (1991- 1995)
ZH,
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FEPHL BRI HE, EITHAI b HIBHITIE, K- FOR
FEF) vy DFEEPEREE XA AL T BHERE L, MBEIL, 4F
FEoBEBE L LTHIEDOE (neutral law) #EX L7z BE-> TER L,
CISG %#H Lo 7z A%, MBNEHBEZDHREZ WV LIZEURD CISG
FEROBES 2T, BNEO—SZ2EHA L, hzHRTsL 0wz
Lit, UEBOBEBIURTHLBAERE, HIL{AVESND, T/
WHEBVPENOEZFEIZIRET S (subject to the substantive law of
France) &3 XEAH o784 Th, CISG FEAENE, v Db 7
CISG FfiHEICE o T, BNDOEEETHLH0LTHhb, £D20H, Hilz
o, HFEIHEME L L CENEREEL, ﬁ%'%ﬁ&LﬂCEG%%%
L7-HBIhdh 5. = OEFATHENE, YEEOBRAHAL, LH—RIC
DNWTIXT T ¥ A, #@%%Eb:ﬁ@j‘%ltai CISG '@ﬁ@%ﬁ?%lkkbto
LEHFDEMAI CIGS @Lﬁﬁ% ERLTVBGENETH S, CISGE
LIZICEA L 2VWEE, BENICESEE, T 2bbEERMPHNETL
Vi BTG TR VAN D S, MEOHEL 12, FHL LTy
FHOME D CISG 1HEZND EOXEVHIE, BESNL,

3. WEE RN L TG VA DER
UHEHPIRE 7 RBRC CISC OBAICER L TR VEBETHo T
b. MRAL CISG £ 52 LETIETH ), 0Nk, HARAE

DERIHES DL, EEEAT 2S00 5. MHICBWTHEDOH L

22 ICC case 8482(1996), (2000)11:2 ICC ICArb.Bull.56.

23 Mourre, supra note 20, at 44,

24 ICC case 7754(1995), (2000)11:2 ICC ICArb.Bull.46, at 47

25 ICC case 8769(1996), (2000)11:2 ICC ICArb.Bull.6%. ZHEIZBW T TROXE N H -
72 “the arbitrator will interpret the contract and settle the dispute in accordance with
French law and suppletorily with the United Nations Convention on Contracts for the
International Sale of Goods, concluded in Vienna on 11 April 19807

26 Id.

27 ICC case 8740(1996)Tid, MUFHZ L/ V7 = —DORFETH o278, I ié%ﬁ@%
BABELCISGR M L7 ((2000) 11:2 ICC ICArb. Bull.64),

28 Mourre, supra note 20, at 46.

29 Id.at 47.
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ETHG G DL XD, F 75T OFESETSR SN,

RFPREG L FHOBRICH D & O T Mgk % st T X 2R
19984F 1CC kBRI E1T4RICME SN TV B, 19884 DM EHE & DA &
REERE LT oY, SSESAIBEEIHLORRICL 2L, —DItE
BRAEOFHRPVHIREI N2 L, ) —2lF “law” 2%, “rules of law”
FEESATVD S E DL, MHI LY, FRLEL ) MR T, (R
) DG 72 2 I L - e a2 - LA C &, ERAEL
DFRE (renvol) %OETH LOMBELHET 22 LATE, FHECHE
Tdh b, FoBECLD, WROEITA L2720, 5 IS
BHER L7250, ERICHIE LT < 2 Y, BROICREASE Log v, =
DIXEHE, T Z0FREOHICEBMRICBELTEHETH), REWY
2 ERPEERENC R SH TV B, £ L TEETIEZ OLEHMEE  H S

30 ICC Rules of Arbitration (1998) @ Art. 17(1) (Applicable Rules of Law) (245 &,
BT EY) & HEr LB HERRETE, BERARCX2HEOXFR LR, REXIZD
WL, AREEFEIIRE,

31 Mourre, supra note 20, at 47.

32 Art. 13(3) of the ICC Rules of Arbitration (1988); In the absence of any indication by
the parties as to the applicable law, the arbitrator shall apply the law designated as the
proper law by the rule of conflict which he deems appropriate.

B2 AIZ19884E 5513155121998 FEFELTHRICHIT L T b, 1988FERDFEIL I A ¥ MDD W T
X, W.Laurence Craig, William W. Park & Jan Paulsson, International Chamber of
Commerce Arbitration, Ch.11 (arbitral jurisdiction)(2d ed., ICC Pub.,1990)ZH,

33 WELUDFEL WRENE, Yves Derains & Eric A. Schwartz, A Guide to the New ICC
Rules of Arbitration, Ch.5(art.13-23) at 217-227 (Kluwer L. Int’l., 1998)&8&,

34 TRELIL, BEHBOEBRBREREICL - TEE S N EREFTEE () 0 3 E R % 8
HALTEREZEDLH I L, TRE D ICHHITRDONT VS, TAYATEIREINF DD
NDRRIERFBIIEL 2o TETE | (HPERFEENRER [FREFHA] 208 (REKRFH
MR&, 19914F)), COFREROFMICOVWTIE, AE—F [EBRAE] 3.2, 193-206F (Hrit
tt, 19944E) B8, RAHBFE LT, HTAHEER - BRERD - EFERERER [EEEHi
(B=M0)) 11818 (FZEM, 1989%) 75, F/-CISGIIDE I ETIE, EHEREOR
FBILDWTREFER SN W LIZEX LB TH 5 (FEM325) L v (FEEERES - AH
BEAK - HPEFE, Ri#EE, 27TH),

35 19854F UNCITRAL ER#EHE{f#E#iE (UNCITRAL Model Law on International
Commercial Arbitration) #5284 i IC[—E ORI IIEHIOWL 2 252D - FOF®D
EEEEEREEL-b0THY), 2OEOEEMBAIZIEE L7250 TIEZW R 207
NI bz d s, METIEIEEEXEREET HEANLL LS GEESBEME MRk
axryy—v] BHO(EEEE, 2003F)),

36 BIZIX, 19854 UNCITRAL ERFEGEMBREFLEE8E, 0 F o EBE MR
(London Court of International Arbitration; LCIA) {0##HEIEE225c 3 H, 7 XA ) Hh#
4% (American Arbitration Association; AAA) {PEHHISE 8 4 3 THE,
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NBEITRY, AXXCRESNEZERNS D, RITARLRATWVREEWVZ
2 Th5S . BAETIEEE# A 728 (transnational law) &) AL
&N, BEBE (Lex mercatoria) R¥ED—MIHEH] (general principles of
law), 512 UNIDROIT EHI#&H b0 : LTRMENT VD, 47
UNIDROIT FRIZEED—FER~OEROEMPFES 2 LEFXE X BT
W, ZOBEMIPFEINEIDDEEZTWED,

it

4. FEH

LEDB»L, MEIZBWTIL, FROFHRERLRD, MBBAOEEI K
SV, EFRREVERIN, ZFEEICISCIZIVBBEINLZ L2 H
AELZBERIIEEFHIUL, MBRECHERTEHATETHL LEVWRHTH
%9 —HIMFRAICBWTE, EO—KRERIVERM 2 ZZEE (inter-
national trade usages) b:ﬁ%(f’)ﬁ%ﬂﬁfﬁmvf%ﬂ%ﬁ T AR ERIEIE DM
FROGELIT S EEEMEBRREONE D S b, £ X ) A#E ) OR)E
A7 MEEOEEHA RIS 2D, MRE L CEFEREEL 4% DRy =0 A ]
EFFEREIN T EDTH S ), MEIZBWTYH, HEO—KREADERNE
OIREFIT SN 2 L ARAENS 20, TORFETH 5CISGIZ D
TIHEENFRICE D CHRE - FRICE D EWM EERK S L LEXDH
%o KiZ UNIDROIT ERNZDOWTATWE 20,

V. ICC ICA (Z351+% UNIDROIT JRERIDEH

1. IR
FEEMMEIC BT S UNIDROIT BEHIOEHE X, E2Z0F— 7 DED,

37 Derains & Schwartz, supra note 33, ch.b, at 218.

38 Id. at 218-221 & 218 n.d64.7:72 LEBMIZZFITANEGENTWEEREZ T, FOBEKT
LRBEVERTHL2EFOHALLNBERH 2, FOFRIZOVTIE, BERE [EES
HFEOME] 138-1415 (F1luft, 20004)) &,

39 Mourre, supra note 20, at 50.
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BEHEERLALLDRDRVY, HREEE L TOMRREMNZS V. T—%
N2 THB UNILEX 10k 2L 19944812 3HIASERE LT SREnCa2E,
i TI8HH %, UNIDROIT JEHIDMERIC 313 2 MAHEN D\ TLLF &
TWE vy,

2. YEENTRICLBIHE

% 21X ICC case 10578 ik, HZ A2Mp3kiEizxt LM UNIDROIT
JFHI%&%r “general principles of international trade law” D @EH % =
BLTwd, 7272 L 2 OFM4TIHIRE & /oI E D  EHLE O SN
THRIEDSHR L7272, FEEHRHE%E & U CUNIDROITHRAIICS ki s
Loz, 72 ICC case 11227 TlE, HEHRIZ X ) HIBr S 7= R % HERL
3 57:% (corroborate) H3iZ A& UNIDROIT FERIICSE K L7228, HET
2, MUFEIERLFHELERIZOVWTRLNTW P o220, £
7ARIBR O NI L FFRENDEH VD > TOHETR W E DBEHR S, {f
BAILFEZEORENPHETLVHOEBATE2WVWE LT, #HRELTHE
HLZzho 734:

CNHDFRB[APL, MEIZBNTIIIEHEICBIT LEEREHIIOE, 8
—|Z, B AR ICHREOEIREE (a national law) % EAERIZEE L,
BT, ZNBICE )BT E 2R A OMEMRIEAIL LT, 40
LB A, B121X CISG, UNIDROIT [RHI, 7 XU 7 ¥8#HE) 275
h A2 E) RRERTNETH S, |

FERTIEBI 2L CISG #ETH T, EBEEE oL L CEH,
EWNEEICER LT CISG #HSNA DS, METCEZo#HIIHE TR W
40 http://www.unilex.info/dynasite.cfm?dssid=2375&dsmid=14276
41 FELEF—FX—22X % (last visited on August 25, 2006), =72 LIS id#HEH o

2 DHETHY, EBIIZD 0 L EDFEFIIBNTHHEIN TS,

42 Emmanuel Jolivet, The UNIDROIT Principles in ICC Arbitration, 2005 Special Supp.

ICC ICArb.Bull.65-72,
43 Id. at 66.
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D, BEARHICHEDOEENEZHRLETAZENET L,

3. HBAICLBIER

10C PBRANC X 5 &, AB A THIEE S > X W72 & I L7234,
ZOBRBICL Y WETE S, ERIHRBECBOT, UHEHTHERL
TWERWIZL b 5T, ZOfRAERE L LT UNIDROIT ERAlZHH L
72BDN L DB B, ICC case 11295Tid, BFZFITF & 5 5 #HLE (the
main applicable law) & L CEREYHEL, MBI EER S 768
THALEXENH Y, ZOFEFTIERELSF =BT 5 F£IEHPUNIDROITE
B3 o 7275, FEBIRICPEANIZE K L"C\/\éi ICC case 10422Tl%,
B E TITHERLEIZ DWW T “neutral legislation” & LOEDTEB 5T, b
AL ICC MEMAMITRICE D SERETRELLEBTH 2, MPERA
&, HZREERE LT, BEARMICREREZNO—KERA S L < IXEEE T
(the rules and general principles of international contracts or lex
mercatoria) & L, UNIDROIT JHIIZBHEE B~ & HbE L 2225, 7272
LAWY T <, —MERMLTHEMA L7z, $72 10C case 9078T 3,
B A VR & ST wizds, FEATEE (lost opportunity) D EDS
el 7z 7z MEFENIZME L (on its own initiative) UNIDROIT EH|®
SRR ENL,

4. FEH

Libds, BREREOEENZER, TIIMBAOMBEOHMIZ LD
UNIDROIT FEHIZ@&H 45 Z LIZHERWICITITEETSH 525, EEIZITRKE
e BERE Y (hesitant) 7% 5, BARMIZ1Z UNIDROIT BRI O BRIE THOR
4 RBEIEIBE,

45 Jolivet, supra note 42, at 66.

46 Id. at 67.
47 Id. at 68.
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el Th By HLEE L CIRATE 23 P H TN b 0L R
b, EREOHBHREREL L COFHPIBEL TH L, 010, HLF
THEREIEFEFREL, TORBRCBVTHET 2 HEL LT
UNIDROIT JEHI % #3032 405035 2 E2%FE LS, B TRatEa s (lex
mercatoria) | % [EBHE [O—RKIEH 150X TRAROEIKE (B
Bk THh A0, HELEEZIRET A EPFET Ly,

V. bVIc

Aok, ERENG | OUHEITRT 2EELH T ) BMT 22 &k (IED)
LCvd, $7-ENOBE L OEHIEICS T 28 EELARE, BHERO
'\ (conflict of laws‘) THYH, TNEFRHEETHY, EEHMETIK
2\, BICEBMOBTIC OV TRFREOMENS ¢, FHEMEI IR
L, EEMEHOBRRC LS L, UHFIREIAMET L EFB 0, &
TG OBEN ST 5 L, FHEMEED 7O BEFHATS D &
HEFERI T  FERRIGTH B o TaFIOBLAD & EISH 0 BRI RT 8 £ 3%
BCIREY B, FEEEH—T AL ThD, 29 L BRG]
OB R L LT CISG 3 & U° UNIDROIT EBIOZEI AR I E T 5
THD Yo R HHERETHIULESHIG 12 & 5 0p 21 2078 4 Ak
2 ERE LTI o T 7 7 OEFRE 0% % 2 HaT 2T 80155 - 7245,
YVa—F 3y NI —ZHBOMES L OB 2 B ERME (Logistics)
PEFEILY, BERNES MY, IAFEORUN, IEHFEOH
EOTME 2N 2 ) D0d 5720, W2 HET 5N — LHHEED
HICHET B, b\ Z B, YEEIEEIN L 2 EMIETT 5 TH
59, BEITHLPLEMERLOWEITHS &Iz, £9 L-EIEE
DI, ZD7, SHRIEE D —8, EREIG] AT 5 RRR, Ak

48 Id. at 68-70.
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#4213 CISG 3 & U UNIDROIT FRINEE L 25 TH59H, #iIEI &,
EERIE 2179 YEE T3, ENEOREECTIR R <, EREIGIEH
BTLZOZO0BMIEIHANIOW TR EER TR L ZEPEETH L
EWVZBESD, |

EIRREAG | % AT BV — b & LT, BOEBARN L) Hard Law &
Yo, WHGIERE v Soft Law ORENRONLRETHS I, Bl
BHRABAT DI L CORPRESE, PFNEONEL BT
THY), BEELH L) BRI B ERTEIE | O BES &b, 1
B A A Z HETRETHS ), NERERERIZOELE, BED
REOEERNZOEZED 2 Ltk b, Bt GATT %0 Hard Law OF
L LB, ICC IIREFENB LI % Soft Law DEE#H - T X 7-KH
HAEOEB D) e v, M EBBIEOHE L BB 205k ) 5 <
R L VEND ), WICERBE L BERBERLSH LD, BEIRMOE
FThbH, OF DEFRIEAT AL —NEREELEVE, HHESNE 2
E ) fERRIED S, WICHETOLEICHEONS,, B2 ICC O &HRANXH4E
L ICHEMMTON TV S, F7219944E 1240 ¢ UNIDROIT [ 7 56 8
RIS g s, £0104E3ICIE, SETART S % 200448 FHI % A5 L B iii A
AP > T b, BRI RHIREICEF LT, —F CISG 1280
SEICHIIBSAE IR L7tk BUEIR R SN ZOBIML Rohn v, BT
B HHEEICHE SN IIES 52 vAs, EEETIEA ( FHEETOR
HEAREWVEKRTH S,

— %32 EH & LCo UNIDROIT BEEIIEETH 22, BHEDEHI
Tid TBG I O—#ER] ] [BEE % “Lex Mercatoria”] &) X
RSN, FREPMERIIBVWTLZFOBRICERE L TV LIRRVES 5, L&
YEOERNEDNLERICE > TOIHETE L, MBEALLEZOERER
B, ZOHEY &) EETNEPOHMICEET LI L LAY, FHEIA
P BRIC R ) BB S b IR T B,
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FD7:0451% [ “Lex Mercatoria” (RAIEEH) 5 “Principia Mercatoria”
(BHGIEAD~] LV REHAEIDEETHL EE LD, REROEETE
“Lex Mercatoria” V) BL&Ti, PHOF NV FHSTHEI S N/EER L
V) BEADFR Y, UNIDROITFERIO L ) 2 L Wil& sz UEEHIHEEL T
WLRE) DB THY, FOERIIZESKRTH S, TODH - ZERE
REELS [WZBH & L5 — M SGERAl & v ) BIRICB W THi 21 T1EE HEA]
“Principia Mercatoria”] & \WIHIBEE%HEN L, Soft Law DHEE &L 22 5
—RERIE LCEMBE L, ZOEAHNARL SR, EENERIEDSSZRL
72) ATHRRILZ BT I EPBRETH 5,

49 Highet, The Enigma of the Lex Mercatoria, 1989 Tul. L. Rev. 613. Paul Freeman, Lex
Mercatoria: A Legal Basis for the Resolution of International Disputes, in Martin

Odams de Zylva & Reziya Harrison ed., International Commercial Arbitration
121,136(Jordans,2000).



