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1. FC®IC

EEREIRE 51 AL ROBANCH W CIL@eE, BEICbEVFSNT
XA FEOMEAT (business practice) 75, HIR & pHEE (trade usage) & LT
S, ENABURICE N THHEEREHZ R L T\ D, FtoRRIZITHE
[EZ 972 (a-national system) . FFE RN TORIE 2P L T “Lex Mercatoria”
(mWMmmw)kéhfwtﬁ 19 AL AR E R B 2R E RER O AIC &
D, %9 LIZpaEE OBECBEREDFERTIIIIR T L, BT ’3\51%.%@?%
%UE@E%@ﬁWJ:LT%f:O S bz 21 HALETZIZIZ, H oW DI
LEFOEREAT IT) OFERFEREZOR Y MU —7 DR &Wﬁp
V) FEBEPa S| OEE /R BEHR TH HiiE (logistics) (ZHEMA 2 EE L7125

LR E LTHKEZROEEI 2 L7 (transnational) pHELS | A BIER L7z,
wb@éﬁ@%@&D~AwMﬂ@%k@5%%ﬁuwﬁ@m%@ﬁ+$&
FEDRIZEE X OEMICEEIC (ZHE i S v, [EIBRPHIR S | A3 B ERANICHE R
L. S%ITE BT EERICHER L“Cb\< ErREND,

AT, PRGN v — VBRI CRIERT 28R 5 F 2. EHEITBN
THEHEINFA SN TV DEBEEOERIZOWT, fRICHI D H2rEED
BENOLZDORERIZOWTEET D, FTIXEEEREIRGIZIT 2 paEE 2 sk
IS0 20 REIZHEEE T TN -SILEZ - BEZMNH O]
ThHhHIZLaMRT 5, £7219 HALLIEOEREROEEHNG 20 Hfdich7e
DRI T, FEORF R & G| O EERRTER OIRDLUZ I 1T % bt

L REICRB2 MRgEsl) i, AR OES] (merchant sales, Wb D B2B) & W\, %f
WHEHE OES| (consumer sales, B2C) (L& E 720,

2 Jose Angelo Estrella Faria, The Influence of the UNIDROIT Principles of International Commercial
Contracts on National Laws, 21 Uniform Law Review 238-270,259 (2016). 723 “Logistics” 118 % .
MO Z E&2ETHR, 22 TEMNRLORET TR BE (FH - —E %) 2E50F
JoeH—ER b b WFRORFRZELDOZEEBRLTND, Wb DB SIS 0
L7 HEBEWI TR, @ISR 3 T FEAME D 20 R CHERB O E R i & —
BSETFERET, BERGICENTE L VR oFEREFTHDL, ~ VT - LEVY
v T=>77%EE] (A BPtE, 2007 4),
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BOBRERERICONWTEET 5, %@&mﬁﬁ®ﬁfk$UH% b5
IT (FFMEIN) LiEEmoORENs, gEY EQﬁ_owT ZDE
HEVIHIBLENDEBLELTHETL, K%@ﬁ i# ZIXROEY TH D,

PATEE - HANZOWT, FRED BRI L . 2RI %Tée%ﬁwuiﬁ
Ehd, BiE TR, Bl 21 ICC @ INCOTERMS ° UCP b 1 . HFERDFEE
RMEEEICE D . HEEIE 20 & R BUsc K Loo, X0 #EiC
U @EICHAAMEE - fER S 4L, BRELZ®mD TS WE 2>, —H#%HE
T, BIZIECISGRPICC BdH v, F & L TEN—IFANCET 2 NEE T
AT, AR E BB IEEIZ LV B S L. REWIZ 7 v — SR
KOO DMHERITH D, BLFEIC, HRITHE — SN DHmAR BN D,

PEde, PATEE (trade usage) X, T HAE—FEVICHR L O, HDOFFEERN
OHPNZET ZENETH o7, A%, EEEEZ kL., FEEROH
PN T, BB RO T T OFEREZ @S, —HFE 0L 9 ek
TE RN % 32 DRI G| B O — AN 2T, CISG X PICC 73 X 1 A
ﬁm FHMEE > TERIERT D, EWIHRERRDOND EEZ D, FFk

bt@&u~ﬂwmﬂgmgm&ﬁ@ﬂ%%%%#6ﬁﬁ% BWT, £Z
THH SN2 BFEEGEE OFEERIL. IROGHEMEICH DL, EBEZ TV,
ﬁ%@%ab%@ﬂ&%ﬁwi\m%ﬁ@?%dﬁg%-ﬁ%énékw\i
D —J@DORNFE - AE~OXIEOF NG /2 D, FEBEIXAENIC Win-
wm%%f%ﬁ#57?X%A®ﬁﬁf%b\ﬁﬁ%éﬁifaa%%ﬁék
., BEMTH D, G2 AT 2800 - FEIIEEE P FERE LTHY .
AEMIZY 7 bra— (Soft Law) THY ., Ziuds v — IALERERICH L TH
FIMERNENEEBEZTWD, FEEEOZOL I 7Y 7 ba—ie B %2R LT
kT, EHEEZFHIECHH N — R — L OMAMEEREZEIBE ST Z &0
HETHD,

1. BEEEDRRE

PatE® (trade usages) I OWTEDEBB I OKEHEL L TIE, ELL
TWVETZW,
21 BERGIETEOEER

(PEIEE ) 22T, Mamn b7 2 & 2O RERITE LV, EREY
(custom) (%, PHA1E®E (trade usage) <°PAIEAT (trade practice) & [AFiEE LT
FHEINDHAE., FEURCRRICE > TR SEERTHEASINIH AL H
LI, HRHZRERVVESRE LTHERH S THW D2 ORBURTH 5, & 5 3CHR
TIx TN H WV E VX (linguistic ambiguity) | OFFEE LT, HEICER
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HUEMERSHE VRN END, BIAWESTORIHZEELTHDEHDOTH
D, 530 FEE IAECREMEL S > (fluid nature) Z &5 EA
7D HONTEMDOERFMEN R DOND, BN L DO~EBITLOOH
54\ LW, BIEIZITIZE A EFEOERZ TIEREEE & v o HFEIC SV T,
ZOEREED D T LRI LTS,

EFIZEW TS, UNCITRAL [EERpHFH#EE 7 /114 (The 1985 UNCITRAL
Model Law on International Commercial Arbitration) TlX., Z D 28 Sk 4 IHIZE
WT, PESETEARIEICRE VD, PIEE 2B E L TEx OIRGICEM T2 b0
L5, LHESITOS, 74U UCCIEBNTHADE S ICHESHT
V5,

(P18 (a trade usage) &1d, RREE 72> TV D YFERHIT A2 OV T, B5F
INDHTHAH EOHFFNEYNLIND L%, & DHERMKITIHIT HEFO
HAZ RSB OEESHIEOZ L2V | Ld D,

TAYBE2REBRNEY AT A AL M2 RICHRBEOBENH Y | (A
RAAPMZBWT, MNEEEPCRFEDEH &V ) BRTIE R, GBRICE
DOBEFRBF RO ONDIHEEDO DT LoV, BIEOEERSNIEE LA
B TR SH TV D,

IR ERDP 2SN TRV S H D5, UL ENS TREEDOERSCEG 2
D LR E S (merchants) [+ 2 BTEREY, BHEEST I D YeLE
RO, b S TW 2 W pEIT A O IEAT (practices) <° X 1E 1T 4
(patterns) | W25 ThHAH 590 FAIRE D 7 m— AL TIR, TS AE Y
HERDOBEEICOWTEHE LI RWEE T, HiEE CEIT O OBLER 72
BEIVLT LOEME SN DT TIERL, EESEFERSI N, O EE

3 Roy M Goode, Usage and Its Reception in Transnational Commercial Law, 46 (1) International
Comparative Law Quarterly 1, n. 20 (1997).

4 Jan Dalhuisen, Dalhuisen on Transnational Comparative, Commercial, Financial and Trade Law,
Vol.1: Introduction —The New Lex Mercatoria and the Sources 155, 1n.326 (5™ ed.2013).

5 Clive M. Schmitthoff, International Trade Usages, para.9 (1987).

6  United Nations Commission on International Trade Law (UNCITRAL), Model Law on International
Commercial Arbitration 1985 (as amended 2006).
<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998 Ebook.pdf>FlIgRIZFEH 12 L 5,

7 Section 1-303 (c) of the 2001 Uniform Commercial Code. FIFRIZEH I L 5,

8  American Restatement (Second) of the Law of Contracts (1981) §222 == X > b, FHFRIZZEHIC
£%,

Comments b. Regularity of observance. A usage of trade need not be “ancient or immemorial,”
“universal,” or the like. Unless agreed to in fact, it must be reasonable, but commercial acceptance by
regular observance makes out a prima facie case that a usage of trade is reasonable.

9 Juana Coetzee, The Role and Function of Trade Usage in Modern International Sales Law, 20
Uniform Law Review 243, 249 (July 2015).
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AR THIVUE+5 “C&)E) Lahd,

ZHTIELLEO@Y | BFEENL D LIpEEE ORI O\ T o Thvng
HTH>TH, PFISUERILE(L SN TW W RgEE 2, BRI 2 RF-t
LEHIMBRIL L 1IMTHAS 5, DECHTVE N,

2.2 BEEBOREME

PETEE ORPEIL, MY FEHFM ORI EEICHM D, Yy FHH M T
G RFIZOI Y ET S, RO IFIED#-Y Léﬂé ST &Y FEBHE
ITOMBENEE L., ZOWBRICBWTHREHFEYEE~OIHFIEE S,
AR H C D& E%%%_Eﬁﬁémﬁifmﬁﬁé EWVWIHTNTHA I,
PG | D HIBRRPLRRL L FE ORI L D AR E UZERITB T DREHG1IC
BWTIE, WO THEFHE L L’Cﬁﬁkg#éﬂ JBIT SN DBEE DR S L
oo FERE LT, & LEIIIK L, 3 H2RGEIT. EOHIE S VO M
BObOTIE RS BSR4, & L <ITHRBIESI 2/ & Uz DB
BUEY ORGE T IS, %95 LICiiBEN —EfEN CHRE 256121,
UMEANTHFIIEND Z ER<EIKEND, &V EFIHIEN RSN D
ik,

29 LIEmEE I, BANIC FHEEZFCENE - ATHRR ESEROHE 2
THZ L, EEREE L L CERANOR AN L GERE TSN TE
TRB, ETCHHEHETHD, HE (usage) 1dook. & EITHE OIS L7
FERBELE LTHET 20D THY | UERCBIT DETFICL Y ZOERMESL
FFObDOTH EIJIO —i&IZ, & DHEIT (practice) WRFEDERICHEFEL TV D
WHEFICHEF 2> —H L T (regularly and consistently) #5F Z4L TV 5 Z &0
BraEsind &, ZOEITIIRGEE (trade usage) & 72 %l)zo ZLTC—H, EEY
b b YBHEEROYERITHMOVED LoKRDbID,

SO &S R REHTE O LT B BENIIIRAIC I &%M4@%L ZHs, L
6 ETOREL S L2 FEZ TN L EEEICUZIGIRRMICET L2 LR
BENDETDH L YRk FEH LOb‘Tﬁc(*Tézgﬁ\f£< fEg L LT &
BHNEWIND, TOTOMEME]ITIX, REFEBRFRICONT, =X b
MZE DN L DRI 2 BRI D550, Z OMIEMENFEAT 2 B RMENE L <

10 Jbid.

11 Id. at 253.

12 Clayton P Gillette, Harmony and Stasis in Trade Usage for International Sales, 99 Virginia Journal of
International Law 708, 721 (1999).

13 Id. at 709.
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OB AL, MR LN & b D, SHTERENC T 52T ok
WMAEHE L TR L, ZORMERET 5 2 LIZRENTH S0, R
FINBESCHEILE /2 £ Wb D [Gap Filling) (2K VR4 252 Licins, U
WL Y EH RO RT L SNDIROTREEREE LT 57, [
DR — SN BRIN L SIUARIEEIL, 2N 8 D b 0 b 25E S AU &
ns.

TS L HEEEROME] IcoW TR b H Y . FROMIR o 2
hoJas, FBEL D 5T~ TORMELHEICHET 52 2 & LEBHAN
% T L. CMEEEE AL L b ERRIC S RIS TOARNY RS (=
BT 2 1) BEERICRE, LSRR L B 5. FEEHCHRET S U %
J & A N OEBERIEEL, SHRERE 05K 5 BT5E T £ TOREBIE
PRI 7RO RIEREE STV D 2 & SRR L 72 B 7 b, —HEIC At 2ok
HICHERET 2. LIS 2720 b LALRL, R ML, [ ERIC X2
MHOFHEICER NS, & XD L&, #l 21X GAFTA (The Grain and Feed
Trade Association Contracts) 72 FIEFRAYPE f7c H O ERFIRIC L A EREEK E
ﬁ@ﬁﬁ\ik%%@%f@mcw%yz&~Af(MMmmmm)%\%
FEIRFE—HIH (UCP 600) 72 &% < RS eSS | BRI 2SIl S T s
0. %< OUFERMEHOIFE A L OBRBICH SR TWSEREN DTS
L OBRIAIEDRUE T TR, AT BT b AL RERO B £
N LRI C I AR L, ST S U CREE | R SR 1T SR A B
ka L CnWb EHEETE S,

14 Richard A Posner, Economic Analysis of Law 96 (6" ed. Aspen Pub. 2003); Alan Schwartz and Joel
Watson, the Law and Economics of Costly Contracting, 20 J. of Law Economics and Organization 2,
2-3 (2004); John Linarelli, The Economics of Uniform Laws and Uniform Lawmaking, 48 Wayne Law
Review 1387, 1401-1402 (2003).

15 Tan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of Default
Rules, 99 Yale L. J.87, 89-90 (1987); Mitchel Stocks, Risk of Loss under the Uniform Commercial
Code and the United Nations Convention on Contracts for the International Sale of Goods: A
Comparative Analysis and Proposed Revision of UCC Sections 2-509 and 2-510, 87 NW Univ. L. Rev.
1415, 1445-1446 (1993).

16 Juana Coetzee, supra note 9, at 250.

17 Lisa Bernstein, Trade Usage in the Courts: The Flawed Conceptual and Evidentiary Basis of Article
2's Incorporation Strategy, Univ. of Chicago Coarse-Sandor Institute for Law and Economic Research
Paper No.669, Univ. of Chicago Public Law Working Paper No. 452, at 42 (2014).
<https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1659&context=law_and
economics>

18 Vanessa Mak, According to Custom...? The Role of “Trade Usage”in the Proposed Common
European Sales Law (CESL), Tilburg Law School Legal Studies Research Paper Series No 02/2014,
3-15. <https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2364427>

19 % @ ffi The International Federation of Consulting Engineers Contracts FIDIC Contracts, The
International Swaps and Derivatives Agreement Master Agreement; ISDA Agreement 7¢ £,
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ZIVTIERRIC, FEEEIA 7 r— SV EBICER SIS Z &2k, Bix 7P
BENEDOL IR EZIT O DONTELRL TNETZU,

23 JO—nN)UIEEBRDFE

Pl 7 a— b & iE, RSN — " VBRICEB SN D ITH T
0. EEGINSE FHEZOERZE#T 5 Z &7 ENEICILR L TiThil
HZEEVD, KEHEZOENGIENERM S, o FREE N (ICT)
DI LV FFET X FMEHE L, BB A LT WG BRI O LB
Iz 3 L TCWD, SFEFRONERHEZEED 24 K U T2 1 HIT, 1FX
I A BB THEARBRERENE I, FERITHHSATLHEE - FHAR
BT ABENRALND,

19 HAEELIE O EREZOREIC KLV, FHEEF OIESIE & 5 [EZ I E
W2 KD KB AN SN2, Z OEFENERIE X, 1ERTRE 2 £E
TT7ADMEHREVD, AERNCTEMHED L SFHFH & WO RADE->TWD, £
DT, PGS FEIT, EFEMAOERIESCHAIEZ Y &, T LA YZERH
ENOIEE L L CERBINELSN TWAEHENZE FRREACBEEO TN L
DEBELEH SISO EL H D,

EERCH D EHEEEEMPEOERICHONTHRD L, T~ 7 %> 7 2OREES|
¥EFIZBWTL, BRBOMEERITBEFEI T TV AHIEE (a usage regularly
obscrved by partics) & HIIT S AU, E MO EHIT o 0 EEIFT O
PAZEBEWNTH, CISGHF29FL1HICEY, BEEDIRE LEABRFEONRE X
I, ZOmMMA EFTIEH S ND L OBNEEELET 0K % >, & OHERN
b2, =5 LIRS S ) 2 o7 OB ST, &R
WTHHRE R L TN E 20,

3. FIBEDRREDRER
3.1 —RRaREE

PAEE L. FFEDERLEERICB T —HL S s &, YFEH TR S
N5, LN, RRMBENALEL SNHHFHE LTE, YEE 38R
FNZOWTORRIS L IZBRIIREENLEE SNONED, F72 Y%

20 <http://cisgw3.law.pace.edu/cases/958324i1.html>

21 26 September 1990, District Court Hamburg, 52134 ¥ U 7 ORGESES . HEN KA Y O3
T, & (Textiles) DFEH, AHFHITREIEIIRHENGIIT T A L TEBEOWHY A £ TOF]
ZERk L, @B b,
<http://cisgw3.law.pace.edu/cases/900926g1.html>
<http://www.unilex.info/case.cfm?pid=1&do=case&id=7&step=Abstract>
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W DS HET S 7 &P S AL B 2 OIRMEEE 72 &L b B, ERIOHRICE
T & O BRI H SV TR S 415 = b L AR B8, — g, —
EHIRIC DT - T 0 IR LIThh A EFTAVEIE LTH D . 2D SEE ORIk
RERCIES MBI THEY ., ZRAMEF SN TS &0 ) FE, ABEE X
N5, 3L AEOEKA TR, FIEIEEREE FET5 2 LR < BT
HY, HEHEOVRLREEFHEHLPEEE ICELET S, LW ONgGE L >Tn
5. RENEE B OBT AN & SN D0 BRI AT O RET S
DD ORIE, AHEIEOHEC LY . SAERFEE O EAN B e LT Y
DRERET DHDONEND Z LD, fBROL A, FEIEEOBRENZN
I, BRR T LR R D —EORMEL | Wil T 2R TELH0EN, ITLD T
LLid, TRTHLF, SERREUFATOE0,

32 A XYRIZEITHEIR

AFX ) AEIZBWTIL, EREE L TOERMEYE (custom) & FKIDBUIRSIH
ELTORGIEE (trade usage) & ZXBILTEY | FIFIIZIED0END DL
f£ (immemorial existence) NME & Xi, HEICIFISLE L SR 1/2‘50 F¥
FHEE T, B O MRS RS IR SV B 8. REIECEEIRAE S, &
5. %7 B FUEE I SRR O B R E A A U A A, REIEE I R
b BT D EENREA LT L TS, S HICHEEE T, U TR 5 M
< (certain) . BEHTHOEL AT — SNIMITTHY . Zhd L4 HER
TN BT D BRI FELAVLDThH D, L SND,
FrAFY 2T, BIRTFE L LCORMEE LV SR CIERL, 1EEALE
DEAE. TEEIEROORFLIY LCibRD, S, BRGNS L<
ITBREIDNTIUZ LT, YZERDOEEOBRMIARARTHLZ L, Y
FEDOE & 1R < MR <M LR EE » S5 2 i3l KEn
B, HEEOTIETH ) | SEETHIRE . L5 Bk A e 2 Tl L= R
BB D2, A5 & 1sr U CREBIC ST 5 s H & 5 9 BIFETH B,

22 Ingeborg H Schwenzer, Pascal Hachem, & Christopher Kee, Global Sales and Contract Law, para
27.32-35 (Oxford UP. 2012).

23 Id. at paras 27.28, 27.43-44.

24 Juana Coetzee, supra note 9, at 254.

25 Halsburys Law of England, para 51 (5" ed. Lexis Nexis 2012; HL5V32).

26 Id. paras 1,5. F724 F U AOEEVEIZOWTIE, RO XLikZHE, EK Braybrooke, Custom as a
Source of English Law, 50 Michigan L. Rev.71 (1951).

27 Ewan McKendrick ed., Goode on Commercial Law 14,97 (4" ed. 2010) ; HL5V32, para 50, 56-61.

28 HL5V32, paras 51, 53; Goode 14, 97; Jan Dalhuisen, supra note 4, at 339.

29 Ewan McKendrick ed., supra note 27, at 97 n.156.



72 A B

LS, Z0X D RIKBIEAH bk L CIRET B MR,

UbEEDODLAFY ATIE, pAEYE (trade usages) & ZESEIT (custom)
XX &, BIEIESRZOOBR S L IZBUROZBOSRM & U TR S 10,
BRI LM U TR OBIZRIH SN REERN H 5, EEITX
o

33 FTAYAITHBITEHER

TAYIEICBNTE, EFUEE P ERE SIS Z L3208, £
DRBEBMHITA XV AORRIZEHRS Tlx7e <. E72pF1EE (trade usages) & XAl
S, L LAMZKES LTHIA éﬂé{tﬁﬁﬁ)%ﬂ%ﬂé PATEE B3 2 B
SCHE I, RES AR (UCC) &8 TREBEY AT A R A R
(Res‘catementi3 N0, HELEOND T OESUIHEICRT,

UCC 3 X 32 H1E Restatement DFLEIZ L 5 &, EFIEE (custom), PI1E

2 (trade usages) . 1HAT (practice) IFZEKIMEN L OO 7=DICFIH SIS,

é: WO, FEZT AU A TIHEMEE CEEE L. B THRY OB (a
considerable length of time) R YSHFIZHFIH I LTV fh&i‘iﬁ SR, L
I HEEROEER X, TORFERITREIN TV HIHEITIE, Y0 E
@%%Wﬁ%ﬁﬁﬂiﬁ“é 7=, FEABARIC TZDEE;F”?I%AE’W%CFFH&?‘%)K
CRISRD B, LD,

UbZzgsod e, YZERTEETLEET, AENCR#rHLZ L%
R, BLFER R ZEFUEE OO A EIZER <. Yz KN E ORI

30 HL5V32, para6-19, 51.

31 Ewan McKendrick ed., supra note 27, at 97 n.154.

32 UCC §1-303.Course of Performance, Course of Dealing, and Usage of Trade 303 (d) A course of
performance or course of dealing between the parties or usage of trade in the vocation or trade in which
they are engaged or of which they are or should be aware is relevant in ascertaining the meaning of the
parties’ agreement, may give particular meaning to specific terms of the agreement, and may supplement
or qualify the terms of the agreement. A usage of trade applicable in the place in which part of the
performance under the agreement is to occur may be so utilized as to that part of the performance.

33 Restatement (Second) of Contracts §222. Usage of Trade

(1) A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to
justify an expectation that it will be observed with respect to a particular agreement. It may include a
system of rules regularly observed even though particular rules are changed from time to time.

(2) The existence and scope of a usage of trade are to be determined as questions of fact. If a usage is
embodied in a written trade code or similar writing the interpretation of the writing is to be determined
by the court as a question of law.

(3) Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a
usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies
their agreement.

M BHIEFRICLD
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CEREEDPEN SRS, LWVWALTHAS 90

3.4 KEEEFEEIZHSIT LR
KIEEFEEO EEBEHTHDL AV ET7 T AZBWTIE, 1BE (usage)

ST, RYOBRRIEL LT, b LS EMRERD oL SATNS
EWVWo, FAYRYE (BGB) %157 £B LUV 242 5Tl BZHFEOMRHRIZ
BWTE, FEEEZ 5 DEERRESEAERGIOFANCAID Z2 &b & T
b5 L NI, B (HGB) 4 346 & CHIEAMOREI TIE. Y EEDSHO
B LA OMBUCIL, YRR OEE N NESNINEThD, LER
b, FHEEG NIRRT DEEE IR ) Z RO DI, IO H i
72— BTN L XL, TSIV T HENEE (custom) & pHIEE
(trade usage) 723 EEUéﬂé%%#Z@é AT X TIE, IS DR
ok, UEEESCEROERRH] (standard rule) ([ ZHERLT 2 Z L 272 o> TR
V. UEERER AN IIER KE (Ministry of Justice) iXEDEBRIZ L » THRE
éh’(b\ét&’) PAEE O ZO TSI L0 YZEEHAICE ENTnD & &
zhéo

3.5 CISGIZHITHER

CISG T 9 & THEL TH Y . ALEEETRT,

CISG TIXpgtH¥ (trade usage) & THAT (practice) (Z-DW\T D HHLIE S 41,
ESREAT (custom) (ZOW T2 ST l/4‘20 5 “usages” DEFITRS
TR0, [EEEPEIEE  (international trade usages) L& < £ THRAMZ G

35 Williston on Contracts paras 34:3, 34:16 (4" ed. 1999).

36 Jurgen Basedow, The States Private Law and the Economy: Commercial Law as an Amalgam of
Public and Private Rule-Making, 56 American Journal of Comparative Law 703, 706 (2008).

37 Dalhuisen, supra note 4, at 359.

38 Juana Coetzee, supra note 9, at 256.

39 Id. at257.

40 Id. at 257 n.80.

41 CISG Atticle 9

(1) The parties are bound by any usage to which they have agreed and by any practices which they have
established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their
contract or its formation a usage of which the parties knew or ought to have known and which in
international trade is widely known to, and regularly observed by, parties to contracts of the type
involved in the particular trade concerned.

42 CM Bianca & MIJ Bonell, Commentary on the International Sales Law: The 1980 Vienna Sales
Convention, para3.2 (1987). CISG Ci&, “customs” & X 5| @ & L7zEIAWHIEE LT
“usages” ZERR L7,
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DEFRETHY, —EOENIBAZ BT TEA, L5,
BT\ T, BT (practices) DEMIL, YHEAM THEINTZHDT
B CHBNC BV TIL, BB E A %t 5 BRI 2 S50BE T b
B L REREIND, ZOMHEICONTIEL, R LB O $RL kmfkﬁw
DB AT 5. JBORMITER SN BRI, & S5, F7FEIC
WT, MY HEENEE LI ET HR1EE (trade usages) k’Db"C%fﬁﬂéﬁ)
D T AEBREEBRR ST Y EE SO AEALE L SH D, -
NHOW@Y HE—HIIBWTIX, FERARIROR L 72> T D,
HOIEICBWTIE, YEER Mo TR (FEM) . HLIEmEmY 9
X Cho M8 (BB ORRRLNS, EHEOEBMIC L2 ERE0 25
ﬁfm\m%%%@ﬁimﬁﬁ%gmw@m@jbf\%%@%%%ﬁ%ﬁﬁ
bhé’&k&go::f@ﬁﬁmi EHBNTE D, BEDERIC

VN THIERASIC b i e 1T 7 0 %#éﬂé%®fﬁihi&%@w
L5,

L Lo b CISG % 9 £z 50 T, %%%5%(£%ﬁ)k¥ﬁ@%”
(%ﬁ%)@ﬁﬁ@ﬁmﬂ%é L AR S, BB R DD &
WEBHORTELH DM, —EOMBEAIFHNIZB VT Y% ﬂﬂl%m
+“u%ﬁénfhb A TBI ST ST B AT I, é$%®ﬁ%%ﬁ
WOFEL Y bie LA, BREHATRE 2T\, 22Tl BEDERIC
B AREIENCEET 5 Y EH L, YRR OREEIC SV TIIRIA E Y
HeTRVEA Th>Th, FEIE % T E RERR & L CEAMRT % 50T
1724, B< ETUHEEMBHOWTRAEOMRFEL LT, BHOX v v 7

HHRD B RO CHA S S, 20,

43 Ingeborg Schwenzer ed. Schlechtriem and Schwenzer Commentary on the UN Convention on the
International Sale of Goods (CISG), para 11 (3d ed. OUP) ; Ch Pamboukis, The Concept and Function
of Usages in the United Nations Convention on the International Sale of Goods, 25 Journal of Law and
Commerce 107, 111 (2005-06).

44 CLOUT case n0.217 (1997); CLOUT case no. 221 (1997) ; CLOUT case no. 360 (2000).

45 John O Honnold & Harry M Flechtner, Uniform Law for International Sales under the 1980 United
Nations Convention, para 116 (4" ed. 2009) .

46 Ingeborg Schwenzer ed., supra note 43, para 19.

47 Id. paras 1, 12; Honnold & Flechtner, supra note 45, para 121; CM Bianca & MJ Bonell, supra note
42, para2.2.1.

48 Juana Coetzee, supra note 9, at 261.

49 Id. at 262.
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3.6 UNIDROIT PICC 2016 IZ# T 5 23R

PICC % 1.9 KICHVTHE S TH Y . FUCEME TR, METHRIL
72 CISG 9 L LB LT-NAETH D DNHEETE 5,
FIHILCISGH 9K LR —T, FH2HIFETILENRR S TVWOIRETH
V. FEEARAREIL, CISG TIXpGE R ICT 2B MR 2 nE & LT
%3, PICC TIEME L L TWARWENHIT B D, CISG TIHErgER ICBET 5
AFER A A LB LT EBFOMIN S H 523, PICC TIXpEIEE IR 55
RO A VL LTHE LT, YEEROMEENEMBLESF SN TND
%Eﬁ%hﬁ\aﬁk%$ﬁm%%éhé\&wﬁi@%ﬁﬁ@@ﬁﬁﬁ%h
Do

F 72 CISG TN T2 CE XV A3, PICC TIXpGEE omE MR, Ex o
RIIZEB W TAREGH R LD Th> TR DR, L Shvd, GEMER RIS,
EEINDHHDOTIEHARWA, ERIORIUZ IV T YL RAE S N A B 2 R 72 720
LTSNS &L W SRV, PICC DAL, M EE AT 5 A
OB KIE L T DHHATE S, YEFIIEER RIS, &)
BB OMEDTRNA, ARz A b6 Tk, pEIEEE L TOBEENTZ SN
LD, YRR OBUREME LTYEE AR T DL L, HE
FHOWAREED, b LITMITIEROANMBET 52 L1225,
L)be% PICC TiZ, BENESFHEDERTH LN TWD LB ST

ZiE. é%%ié*' BOH#MAEALTWD LRSS, BRO&KMEE L

“C@‘/TE’J ICEBE LIz, EWIHIRRIZ D,

3.7 PECLIZHITHfER
PECL (Principles of European Contract Law) TIZ % 1:105 I B W THEN H
RIS A MZBWT, 1BE (uwage) & [HDOERITHFEL VDY F

50 UNIDROIT Principles of International Commercial Contracts (PICC 2016) .< https://www.unidroit.
org/instruments/commercial-contracts/unidroit-principles-2016> PICC (& 1994, 2004, 2010, 2016
EAODIN DDA, UFRICHIR L7 WGaIE, 22T PICC 2016 % HEIET 2,

51 PICC ARTICLE 1.9 (Usages and practices)

(1) The parties are bound by any usage to which they have agreed and by any practices which they have

established between themselves.

(2) The parties are bound by a usage that is widely known to and regularly observed in international trade
by parties in the particular trade concerned except where the application of such a usage would be
unreasonable.

52 Juana Coetzee, supra note 9, at 263.

53 PICC Article 1.9, comment 5.

54 PECL Article 1:105 (Usages and Practices)

(1) The parties are bound by any usage to which they have agreed and by any practice they have
established between themselves.
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FITED . —EMMICDTE o TR IR « B S e — 01T 4O il
D LENS], LLTWA, UEHIL UHMEIEEARAE TR, 1ol
TRIIATEICRK LARWIR D ICB VT, [FEEOIRIIC S 2 M FE 0 MRl S h
BLEESNARTOMEBICHESNS, L), ZOEDOBERHS L
ITEFER RO A IME L ST, RSz A2 M T, I EH
BANBATE 2 LI RA S NS, LS L LT oRE
. ARG B CREED S HH A Sn 5 & ABIICBE TE 506 )
2L, BEEROTGIZEENEH & YREEZ DRREICPEE & LTS
NTWBIEPIEBT R S SND, 7270 — S VRE| CBE 5 I
& LT, PECL OHET HaEE OxgIL, EHEMZR O Tldze, EN
MTSIEE b ate. L\ ), B2 5 EU LD N0 FHEET O RG4S
CFET AN LD LD k?&ﬁéh 7 a—)VpEEG | OBLHIVER & W 5 s
BRBE. TH LEBAIIKREREICRD,

UL BB, PECL T iﬁlﬁ A DRI HOWTEBAHOHEIZR>THEY, Y
%ﬁ@f%ﬁiﬁ#%ﬁﬂibﬁﬁﬂzr TR < BBIRIICRGIEE 2 BHA L TV A
NHHETH 5,

3.8 DCFRIZHIT B
DCFR (European Draft Common Frame of Reference; DCFR) @ Book 2 (ffE5I#
) BT, Article 1T -1: 104 ICHLE 23 8 5, FEARIZ PECL 0L E & B
ILTERY, HECHREERETHY , FishE L CragEE o 25 BAY T2
WO BRI S, ERLSMIFEB RIS FEAEHN S D, L

(2) The parties are bound by a usage which would be considered generally applicable by persons in the
same situation as the parties, except where the application of such usage would be unreasonable.

55 PECL Art.1:105 comment A. FEHIIZ R O SCHkZ M, Ole Lando & Hugh Beale eds., Principles of
European Contract Law, parts 1 & 2 (2003).

56 PECL Article 1:105, comments A & E.

57 PECL Article 1:105, comment E (1).

58 PECL Article 1:105, comment B (2)

59 Anja Carlsen, Remarks on the Manner in which the PECL may be used to Interpret or Supplement
Article 9 CISG, (Aug. 2002) <http://www.cisg.law.pace.edu/cisg/text/peclcomp9.html>

60  DCFR I1.-1:104: Usages and practices

(1) The parties to a contract are bound by any usage to which they have agreed and by any practice they
have established between themselves.

(2) The parties are bound by a usage which would be considered generally applicable by persons in the
same situation as the parties, except where the application of such usage would be unreasonable.

(3) This Article applies to other juridical acts with any necessary adaptations.
<http://www.ccbe.ew/NTCdocument/DCFRpdf1 1262861061.pdf>
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5610 T84T (practice) (2 DWW TiE, & @ HLiEEME (a common understanding)
MEL L XD P, FEIEE  (trade usage) VA GRS TND Z &0, HEE
BRI CHFEFEN TV DO THLMEITR <, HITREDERIZIB VT
FITEASINA DD, EVWIHIRWTRDBINLD,

F 72 PECL & [FlEE, EEERZRBEEICRESNDS Z &<, ENNRIEYE T
hoTh, A ERNTHIUTARNZES, £,

F7250 & LT, DCFR ZEFI O eI BEE 2 R4 5 7210 T <
T L AGBIEIERI & LTOMRA 2o, LT 5EEb DD, [k A
YMIBWTH, INOLOFHEIFFLTEY, YHEREROEEOEEITRIC
VEE ST, ELAFEOERITYFEFEORLLITMYL TH Y, ERHEH
(legal norm) & L CHERET 5. &if?ﬂﬁéﬂ“(b\go

UbEeLdd b, YFEEOPEEICHET IERLE OB DR L
L LTELT., FIEEE LTHY L COWIEHR D 2D, 8GOS
LoTWnD,

3.9 CESLIZHITAHR

CESL (Common European Sales Law; CESL) D% 67 SRICHED H Uﬁs\ X H
{&1% PECL X° DCFR % fifft L TERR S L THR Y | XX FAR D BE LI & iR
MEINTWD, FGEa A bTlE BEEZ [—EOEIEETE). HiTE 1Y
FEOIGEPRIC L D — D174 & LTED, RrEDOMEER IS 5 m0
RNBETH-THLEASRD, L3, EEEEMATORS TIEZ 0
VIR S D23, SHEERE & ORGIOEGEITITYEZOBEITRO by R

61 Christian von Bar, Eric M. Clive, Hans-Schulte-Nolke & HG Beale eds., Principles, Definitions and
Model Rules of European Private Law: Draft Common Frame of Reference, art. 1l -1:104 (2008).

62 DCFR art. II -1:104, comment F.

63 Anne-Katherin Drettmann, Would English Law on Trade Usages Benefit from Adopting a More
Formal Approach such as Seen in Other Jurisdictions as Well as in International Conventions ?, C para
VI.  <http://www.cisg.law.pace.edu/cisg/biblio/drettmann.html>

64  DCFR art. I -1:104 comment E.

65 CESL Article 67 (Usages and practices in contracts between traders)

1. In a contract between traders, the parties are bound by any usage which they have agreed should be
applicable and by any practice they have established between themselves.

2. The parties are bound by a usage which would be considered generally applicable by traders in the
same situation as the parties.

3. Usages and practices do not bind the parties to the extent to which they conflict with contract terms
which have been individually negotiated or any mandatory rules of the Common European Sales
Law.
<http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011PC0635>

66 Eva-Maria Kienenger, Article 67, in Reiner Schulze ed., Common European Sales Law (CESL):
Commentary, para 5 & 10 (2012).
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HIEE N SND, ERAT AL P T SIEE AR
T, Ebb, NEATRAERBIE, EESICEL L CEDET S, &
W5 T L Th D, BEBROEONOBEICBN T, S A S SR
TT5H, COHLaXA MRS HEHRBEEIR T D,

PLEM G, UEEORROSEERHITZNIMER L, UEEORRNE
BENRWGATHL-TH, TOBEHAMNYRE INARMICB T A2EETHN
F. BROAE LIRS, TR LA TSR AR & L TR 25
O, EWO M E L D, CESL % 67 51, MEBICHIBMIBEE Lo h
B 5HOE S, CESL & 68 4 (BRAT) 18674 (FI®) 1ok
T35, LanD,

4. BBbHYIC
41 DEER

VRERENEEHOMHEZA L TV AHEIC, BRRAEDHFENEE I, PR
BENROEATHYZIEE T SR Z2RFS, L0 EBEND D,
—J5 . BEO¥ER THEEEST ST TWAIEBIL, 95 LIZIEEOFEELZH
SRVHEATH CTHEVROAEEREND V. SiZEE M S w2 #
D, EWOEBHND D,

B3 ECIIBEOERIE & E0 & E OISR B2 8k U7z EEEMICEH S
NHHANC X D b 0%, BEEILESI U, BEIEEOBAIC VT, BiE Ol
FEIZBWTIEL, SHEEOBENRIFREL LE LS, AN THSTH
5L OBIANRH DD, FA 64 EHE OMEIT, AR R R T
HU ., FTUFEEOBREEDENFM LT 200G, L0 H 2 EIiThd,

67 Id. para 12.
68 Id. para4,9.
69 CESL Article 68 (Contract terms which may be implied)

1. Where it is necessary to provide for a matter which is not explicitly regulated by the agreement of the
parties, any usage or practice or any rule of the Common European Sales Law, an additional contract
term may be implied, having regard in particular to:

(a) the nature and purpose of the contract;
(b) the circumstances in which the contract was concluded; and
(c) good faith and fair dealing.

2. Any contract term implied under paragraph 1 is, as far as possible, to be such as to give effect to what
the parties would probably have agreed, had they provided for the matter.

3. Paragraph 1 does not apply if the parties have deliberately left a matter unregulated, accepting that
one or other party would bear the risk.
<http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011PC0635>

70 Eva-Maria Kienenger, supra note 66, para 4, 7 & 8.
71 Juana Coetzee, supra note 9, at 259.
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FL LRV, Z ORI RENAEMEICE SO TR 72 STV D03,
ZOEH N7 FHIT/ I N TWD, UNIDROIT 14 # U 7 O —<IIAR
#5238 v . F£72 PECL,DCFR,CESL IZRKM 2 Z DG & LT\ D izsd, HEIS
R & —HmmLc@mb, 26N, PICC EF—% L ITEERIL 72 CFE T
o ENbnD, BEREST =X 7 OA "= B THEE L TEET
LDFEBWAIND,

IS EBEL— L TOMERIE, LLEoi@y | BEEOMERN A LND,
EOFERTIEIT HLL L, PR REHEROAIZER R <, YkENNOH
HI < BEICHES ZEBURTHY . BREE L LTEOOEME L THEIEE N
BHINREREND, EWIHRE & D, KEFOERIE S, EER2RERR]
IZRWTH, BEEEOEMICOWTIL, BB TRVMEMIZH 5, wHHEE I
Gl bR G IEEMOBREITH D7D, Wbwd [Fu (HHZ) ofidfs
E] THO, BICANRBICEZ ] O@Y ., BEOHHIIB AT DL I,
F2HELHSE L EFEICBFOMBEE IR END, &0 )mBERIc, 35
EE, BEFICH 5 BARMERREOZEIC b3t L, TS o5%FE K
N, FEFAFM AR L W AEIEE TH D, LD,

WIRIZE B DORGEE OERIT OV TR TN E T2,

42 HBHYIC

PAEEIIX, FREDERNOEBITHY, ERIND AN E > TURIT L A EBN
LEWHERTHY, HHERMMHTEZHETHAH, BARENIZENT
b, FEANOL—/E, BHEEPFEEL TV LERUIMIONTIE, 13
AMERBIRRVORBRTH A9, FEERT, EURBPRENHER ST
WHRMZR CTHIVE, ZORGEE L, GEEAZLE L TBEETCERAFL TS L
HETE D, TOLIRGA, BIEEICOWTEEHIC L 2RICEY | @A
RN ZFFO, L0 mEERIT, AEMTH D, A% b FEROBIM 3 ik S
NAHEDTH DD, IWFEOEBRZIRVIEY 2P HLELZLTNETN,

1990 AR LLKE, 1T (FEHELMT) 0 ICT (FEHLEE M) FREDO IR & HiEk
BB O S RIERERIC LV . D558 THEMIICELL TV, PHES
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DEIZBWTHREEET, BB Wb aitkix T£ /) 290 E LR
(RIE - B - WHELEOMBET 2 HIEABERBEL LIz, ITRICT, S 512 Al
CHMHER B LOEOE R, KBNS ZE OFRAERBRE ShER S0
TR <, AFENAEICERIC -RUICEE LIz WR b, B TIRICRELT
DL, BEGINERREELZTL, Wi D,

PGB T HREE 0BERIZ. e — bR EEICET 51204 T,
K OAREWNRBERNEOND Z L2 b B2 D, BEMICIX, TR
BIBREEICR W THEIEE OMLBEMER 2 T EFAERRIT R, 4% I —EY
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Lo BlZIZ7 m— Il T L) —EEEREEZ R LTS 555
(X, TPHIEE ] ERROLBT 2 ERAZFF->TND LE T TWD 72, [FEkD
EMETLEDDOTIEZR O, EHBLTND, SiEL LTOEEL, —EOHM
TR ENTWEERGETREE LTHBELTWDR, Zr—rUkic &
D, AL TV AREFOE#HRSCER &2 BfRR <, WER - BEZEM
RFAMESEEICEE Y, MR L TZOLEENEE Y RAIKR(FEE
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HEE 2 & 2 70T Tk < BUCFHEER SV B EFEEZFIH L T 57217
DZETHY, FEHLERRTHY , FUEEDOE SN, ZOHFIEERICRD L
EZ2D,

BHEDE H S| TlX, ICC Incoterms ?® FOB X° CIF |30 X H I2EZH &N
TVWBR, NABMITEMASIEE AL ThD, SHEEERAORMA L T
H, ZTOBMAY A7 BPEELLRTEY 27 a2 MIBaTh v, fHx DR
FIC L ICEETFREOFESERBEGENSO R a2 N 2EBET D &,
Incoterms OFFHANZNRHTHEMTH D LIl L TWD EEbis,

KFaDT —~ ThHDHEEBICOWT, ZoOfithh (FELARHE) & (E5
ZEMR LW a— L BROIER) DOliNOEBIIICERTH L. TOXRE
EFELBEFTHZENEETHDL EHE D, BEMICIE, &EHEEZROELH
FEIIFNERIA R 2 R &+ % v— Fa— (Hard Law) Toh V. PGS 1L
JREICE S REENERZ L ET DY 7 hr— (Soft Law) THV . Al
I XA (heteronomous) C. % & IXHER (autonomous) TH D, REELG|ID
PHRITAHSNC T T AV LOFERE 725 L, FEMNICITHRMIITDN,
72 PR TRETHEASNS FL— R« ¥ —AXOFEENHFZE] (FSCaH. 1999 4F) .
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AREMNC BEMSIE T 5, 7272 B AT TR 23 R 72 FEIRSC5R ] 1 72 35
ITENLENI IR D & EHEZROMABMRIERLEL 2D,

TEBXORRICOIED IT OFMRFERE LD —BILKT 57 e — Ll
BEOREES|OARG X, AENHECTHD, TO-DEEE BN TH, BHEE
o & LN R - FEOEEENEED EE X DL, EENGFHTH
% CISG (% 1980 Ak i LA 2 < SIE SN TIZ 40 R R L oo b D503, —
T/ a— VRS RE T H B PICC X, WA O 1994 4E LI, 2004 4F,
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SBANT, AEMICHRFERIC L kS, Sz BERE WA TRt
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& LBRICEES E ATANCHER SNz b DIk, RO ESN OBRETZ I %
JETCERNEZZIDINLTHD,

MRS AEEIIN D DT X TOEEBOEMIESNTIX, AN THEE
(A) OFERLBBIZED, X VIEFTHBUCATREE 2D b Ly, A4
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